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Purpose

HH

To discuss quota trading in the context of the CCSBT.
CCSBT O HI TORIEFIRGZ DWW Tifkam 3~ 5.

Discussion

E T

Quota trading has been discussed at the last two annual meetings of the Extended
Commission.

IEREGIZ, JERZE R DRI 2 BIOFREA Tieim STV D,

At CCSBT12, Korea indicated that it would submit a proposal to CCSBT13.
CCSBT 12 (2B T, #[H% CCSBT 13 ~AE 2L+ 52 L 2 KA LT,

To assist discussion on this topic three background documents are attached.
ZOMEOFE R E M T A 1-OIC = 2O R LELIRM LT,

¢ Independent legal advice was obtained from Bill Edeson, formally senior legal
counsel at the FAO.

FAO @ FfRiEREERICTHAHENL « =F 4 ¥V U KIT X BN R BB S

e Legal advice from New Zealand domestic sources.
=a—U—7 v FENOHMFIZ L HEMEE

e A discussion paper prepared by the Secretariat on operational aspects of potential
quota trading systems.

FRRAMERE LTz % 2 BAUD MR O F I BT 5 7 4 AT

v g NN

These three documents are attached as Attachments A, B and C respectively.
FRR=ooXFEFTENENIA BAXTCDERBY THD,

For information.
PLEDOE#RE AT 5,

Prepared by the Secretariat
BBRERE
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Quota Trading under the Convention for the Conservation of Southern Bluefin
Tuna

HIpHE S ARBERH DO T TOWREREE|

Executive Summary

M

The purpose of this paper is to assess the trading of quota in the context of the Convention
for the Conservation of Southern Bluefin tuna, and in the broader context of international
law.

AKILEORMIL, ARHBESARIFZEESOR. KO &V EIEWERRTED RO H T
DIFEIEER G NZ DWW Tl 5 2 & Th 5,

The paper reviews the provisions of the SBT Convention. It finds that the Convention does
permit quota trading. In any event, the Commission has the power to provide authoritative
interpretations of the Convention.

ARILETIE, CCSBT FHDOBLEIZOWT L Ea—%1To7z, ZOMRE, FRITIaEH
B TR L TVWDZ EBRHER SN, WARDPDLGEIZBWNT Y, FNOMREIT O H
[REHTHOIEBRTH D,

The paper considers the relationship between cooperating non members and the
Extended Commission. It points out that cooperating non members are required to make
a formal written statement expressing their commitment to carry out, among other things,
the objective of the Convention, abide by the conservation and management measures
and all other decisions and measures adopted in accordance with the Convention. They
have therefore committed themselves in international law to observing these
requirements.

AICETIE, WARIENMEE EYEREES L OROBMRICOWTHE Lo, WhIRIFEN
WEE. £V DT, FHOAMZIITL, SR LTSRN HEDS RIS P8 B
BN O DA TOWRE KR OIEEZETT 5 L OKREAROFm TEYIT L Z LK
HOENTWDZ L&A LI, Zoked, BARENEEL, EEE LS 25 LzEf
FBWSFTHIEICTI Yy RLTWD,

The paper distinguishes between those cooperating non members and non cooperating
non members which are Parties to the 1995 UN Fish Stocks Agreement. Those which are
not Parties would be obliged to cooperate in accordance with the provisions of articles 64
and 116 to 119 of the 1982 UN Convention. A State which is party would be bound not
only those provisions of the 1982 UN convention but also by the provisions of the 1995
UN Fish Stocks Agreement, in particular, the obligation to cooperate only through a
competent commission, such as CCSBT (article 8.4 and 17.2).

ASLETIE, 29 LEBARIENEE L HERDREMEE TH - T 1995 4 EE i
S EDORKETHDE & 2B Uz, EEAHERERE OHFMEEIL, 1982 FH
HEEIESGRE 64 55, 116 k0D 119 RETOREICES B IEBEA > TV D,
EREAMRAE T OMBEEL, 26 1982 FEREFFIESSNOBIE D A7 59, 1995
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The paper also considers the nature of allocations made by the Commission. It concludes
that the present allocations are tradable. However, a distinction is drawn between the EEZ
and the high seas: while a coastal State can grant a right to fish for highly migratory
species in its EEZ that is similar to a tradable property right, this is more problematic in
respect of high seas stocks. This is because it is difficult to predict which State might
choose to exercise the freedom of fishing on the high seas in respect of its nationals.

FIALETIE, ZERIZL > TUTOALSERIESS OMEIZOW TG LTz, #ame L
T, BUEDERIE 3 ®IZIGIFIRER b DO TH D, L LA 6, EEZ & RXMFE Zgh] L
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ERIZXD2AMEEOHBEOITHELBIRT 202 TOTRT 52 LIIREELE NS TH D,

The study reviews examples available of quota trading in other fisheries bodies. There
were only limited precedents. However, where it has been adopted, this had been done
without objection even though there was no specific authorisation to do so in the basic
Agreement.

AHFFE T, MOWEEERIICI W TR FRE L 72> TW D IEHIG OflZ L B2 — L
7o BIBNEZDR N6 ZHITIREADIEE ThH > T, OEARNRBEDO T T
BIERS | 21T 9 2 & AZH 0 % BARI 2 T BARBY 72 3F T35 2 AL TUVR WIS 970
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The study concludes by indicating the issues the Extended Commission might wish to
consider in setting set up a more formal quota trading arrangement. If quota can be traded
not only among Members of the Extended Commission and cooperating non members,
but also to non cooperating non members, there will be significant monitoring and
compliance issues to be addressed. It suggests that, if the Extended Commission wishes
to pursue further the subject of quota trading, then a draft resolution setting out the
possible elements of such scheme be prepared for detailed consideration.

AHFZETIE, L0 RFAYb S HIIRIEREG BT 2 Bk O Z ED H 12 Te > THERZE A
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— MO ARFEMEEORM DO A2 69 FEHIFFMAEE bRGIAETH L LT 255
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TERMS OF REFERENCE
fTFEHIH

COMMISSION FOR THE CONSERVATION OF SOUTHERN BLUEFIN TUNA
(CCSBT)
QUOTA TRADING - LEGAL ADVICE

HrHE S ARFEZES (CCSBT)
HEREE BT 2 E0EE

Terms of Reference

fHEEH

Background &&

The Convention for the Conservation of Southern Bluefin Tuna provides for the CCSBT
to set a total allowable catch and its allocation among members. At the annual meeting
the CCSBT set a total allowable catch for members of 14,030 tonnes distributed as
follows. The amounts represent quotas for each member:

IrtpdrFE S ALRTFRKIL, CCSBT N7k E S ADRBERERZ ED, KO
INEAUN—TE DT HZEEHEL TS, CCSBT X, £DFERZAIC
BT AU ARN—DRIBETRER 4 14,030 Fo @D, LLTFD LB Zhaflsy
L7z, BHEA U NR—DIREFIILITORED EBY TH 5,

Australia 5,265 tonnes
F—=A T U7 5,265 k-
Japan 6,065 tonnes
BN 6,065 >
New Zealand 420 tonnes
—a—Y—J K 420 b
Fishing Entity of Taiwan 1,140 tonnes
BETLREE 1,140 kv
Republic Of Korea 1,140 tonnes
] 1,140 kv

The CCSBT also set a global allocation for cooperating non-members of 900 tonnes, of
which 800 tonnes has been offered to Indonesia and 100 tonnes has been set aside for
other countries.

F 72 CCSBT 1%, &AW IrFEMREIC R 5l /3 &% 900 k> E8EL T
BY, ZDOH5H800 h&E A Ry 74rE LTEY Y L, 100 b > 2o E RS
IZHEPR L CWDH E ZATh D,

At its annual meeting in October 2003 the CCSBT discussed the issue of quota trading
among members. In discussion, the legal implications of quota trading were not clear and
the CCSBT agreed that the Executive Secretary would seek independent legal advice
from an appropriately qualified person.



2003 4 10 H DAERESEITBW T, CCSBT I A U AN—[IZ BT D MR I
DWTHF L7, BETOHR T, BIEMEES | OIE R BERE WA AHRE CTH -T2 2
LD, CCSBT X, FHERENOHEYILEK AR T HF T3 L ORI 72 iER
BhEZRODHZEIZHEE LT,

Also at the annual meeting in October 2003, the CCSBT agreed to resolution, which
established the status of “cooperating non-member” including the rights and
responsibilities involved with this status. Under the terms of the resolution, cooperating
non-members are required to agree to a catch limit (quota).

F 72, 20034 10 A DFERSEIZE W T, CCSBT X Ft@ﬁaﬁ#bnﬁﬂlj D HINT
(Z OHNLIZLE D MR R OV EE A2 G Te) 2T HIRICERE Lz, FGEO T
TiE, WOMIEMBEEIZEEEOHIR (AR (CAETDHIZ Nk,

This document sets out the terms of reference for the legal advice required by the
Executive Secretary.

ARLETIE, FHREPRD L XESENSICETMEFEHZED D,

Terms of Reference

fTFEEH

1. Provide a brief overview of the international legal framework governing high seas
migratory fish stocks relevant to the issue of quota trading.

RS 22 % AR BN LT Aifgle] MO IR A2 B9 5 [E] R
H 7R IERIR A DR R 2§05 2 &,

2. Within this context provide advice on:
ZOIWRIZBNWT, UFICET28E 21T 2 &,

The consistency of trading with relevant international law, including the aims
of the Convention, allocation principles of the Convention, and the respective
rights and duties of states under international law.
BAd 9~ 2 [EFRVE &g S | & DA (RO R, ZERIZEIT
ZEBE S OFAL R OEBRED T TOEOHRN &R OEFDENEI
DB Z L)
The nature of national allocations established by the Commission,
specifically:
ZERIZE o TED O NZENE 3 EOME, FFiC
o Are allocations “owned” by members?
EREd g &L, A N—IZLoT TSN TS ON?
o Does a national allocation create a form of "right™ that can be considered
sub-divisible and able to be traded?
ERIEL Sy &IX. FOBLRTRE T, M oEs I ATaE e THERI) A AT 5
DH>?



If allocations are sub-divisible who has lawful authority over allocation
and reallocation of access to the stock ie does this authority rest with the
member state or the Commission?

ERIE D BB ATRE TH D & T NUEL, BFRA~DT 7 B A&l 5y
K OVBLS T DIERHEIR AT 2 DIXFER O 2 Tbb, Z D
FRIZA =18 H 2D, IFEBRITH DD,

Does any "right" to an allocation remain ongoing or is it dependent upon
conditions such as a member's capacity to harvest it directly?

FLATIZ % — B> THERI] ) 13MERERY72 & D TH D D>, XITERE
AN EIRZ INFET D A L N—DRES) 72 ED IR D b DI D2
How do these issues apply to the “catch limits” for cooperating non-
members? Do these limits constitute a different form or nature of “right”?
IO OMEZ EO X S ARFEMEEICRF 2 NEEHIR] (2
WHT 2002 2 b OIWESIRIIN O A2 MR T 2 D X
[HEFI) & L TCOMEREZFFODN?

Avre the circumstances different for high seas and exclusive economic zone
fishing?

INEIRCE & HEMAORE R KIS 36 1T D IZE TIRIUTE R D D9 2

Identify where other regional fisheries bodies have implemented quota
trading arrangements and within what legal framework these have
been developed.

it oD M I SERE BE 23 1B IS L2 2 D B O &2 L L TV D00 E 9 Dy,
FED LD RIERFSHADRE SN TV DN EFHERT D2 &,

If satisfied that a quota trading system is consistent with the
international legal framework for highly migratory fish stocks and the
Convention, provide advice on:

TRIEFEER S TS & | EE R E SR IR B 9 2 [EI BRI 22 SRS 2 e OF
FREDBEENHETEDL LD THLIGAEIL, UTIZOWTHETASZ

g_).o

The general characteristics necessary for a trading system to be consistent
with international law;

EBRTE &S LIS TSR B D — By 722 Rtk

The conditions that the Commission may wish to apply to ensure the effective
functioning, including monitoring, of any trading system; and

B [l BE D5 S SR EICRERE 9~ 2 & O Tk D 1o IR B R 2 LT
EFEZAONDLRM (F=F Y TRE)

The process issues that will need to be addressed by the Commission in order
to establish a trading system.

WO 2R T DT DICEBRPHIST 20ENHLH Tk R Lo
ke



Quota Trading under the Convention for the Conservation of Southern Bluefin
Tuna!

#IeHE S AREZEROT TORBEREG

Introduction &3

The relevant international law governing high seas migratory fish stocks is well
known. The main uncertainty which arises is which treaty regime applies. In
particular, while the 1982 UN Convention on the Law of the Sea (hereafter referred
to as the 1982 UN Convention) provides the basic global regime that is accepted
by virtually all countries, the situation is less straight forward with the Agreement
for the Implementation of the Provisions of the United Nations Convention on the
Law of the Sea of 10 December 1982 relating to the Conservation and
Management of Straddling Fish Stocks and Highly Migratory Fish Stocks, (referred
to hereafter as the 1995 UN Fish Stocks Agreement). This is so because only a
limited number of Parties to the Convention for the Conservation of Southern
bluefin Tuna (hereafter referred to as SBT Convention) are also Parties to that
Agreement. Likewise, not all actual or prospective cooperating non members are
party to the 1995 UN Fish Stocks Agreement.
NIRRT IR & B B 2 BIRREBRE I W T A O LB TH D, 22
TR D BRI, EOWE - Al ZEHT 5200 Th 5, 2, 1982
FEREEELESRA (LUF 11982 FEESKN) L), ) 1THEFELEETOREIC K
STZITFTANONIZ AN 2R L P — 2 2R L WD —FT, AT RV
VT RO K OV FE RV fO TR O ARAE e OVE BRIC B9 % 1982 4F 10 H 10
H EDE LS OBUE D EMIZET 2 HE (LU 11995 4 [Ed i i iE |
LWV 9, ) O DRPUTEMTIIARV, 2T, ARAFESARESRS CLF
[CCSBT] &9, ) OEDZRWKERIEIL, EEAMREEREOMNETH H
HMBETHD, £l FEEOUTFERALHE SN TO D REINEE 04 TH
1995 4 [ AR E OREFIE & 72> TWDIRTIEZR Y,

It is not necessary in this paper to enter into the well known debate on whether
parts of the 1995 UN Fish Stocks Agreement are applicable as customary
international law. Much has been written on this. It will probably take an
authoritative decision of an international tribunal such as the International Tribunal
for the Law of the Sea or the International Court of Justice to resolve it. However,
as will be seen, the issue underlies the discussion of several issues in this paper.
ARLFEITIRBUNT, 1995 4R ERENRER E O — A EEEEEC S TTE LN
E 9 BT D M OERICES AT LB, 2D Z EIZONWTIIZHOFE
WA 2o 00 R L A TR LB W HIT & Vo 72 E BT I

! This report has been prepared by William Edeson, Professorial Fellow, Centre for Maritime Studies,
Wollongong University, Australia A& 1X, AA—2A N Z V7O U—u 2 I KZEWHFHEE > ¥
=DV VT LT oY CEMBERICE > TRERSNIE LD TH 5,



KDY Lo TR ENDTHA D, L LB b, IR K 51, 2o
BIIALETO—HLOERMOBIEIZET > T\ D,

On the specific subject of quota trading, international law does not have much to
say directly on this. Within zones of national jurisdiction, in particular because of
the sovereignty and sovereign rights enjoyed by the coastal State, there are
several examples of rights based fishing which involve in varying degrees the
opportunity for individuals to have a right to a quota and to trade that right.
PG E WO RFEDT —~ 2B LT, EEEIZEZEMICIE ST E it Tong
W, EOFEERED K SEFAN TIE, FRCRFE O EHE R OERERIRERNC IS < |
BEICBT DR DG OS] FREDAEITH D, AN EEREZEL, LT
MM ZEG 95 Z L2 TREE TSI 5 b D) WEBIFET S,

On the other hand, on the high seas, itis less easy to establish a system of tradable
guotas, as no State, or group of States, is in a position to give an unqualified right.
It is also much more difficult to predict which States might choose to exercise the
freedom of fishing on the high seas in respect of their nationals. Thus, any right
granted in respect of fishing on the high seas will at best be an incomplete or
imperfect right.

—J7. NMCE LT, EHIROHNZ 5 2 K9 &3 2EXITEOLHITZR VO
T, WG RERIBIEM D D 2 LT 2 2 LI TRV, £/, &0
ERBERICEDAMEEOE R ZITHT 5 2 & 2BIRT 202 T 5013 S
CIZNEETH D, ZDd, RNFETOREICEL TSNS —YOEFIT, &
WV RTERZR, ATERIN IO WHERI & WD Z LIl ThAH D,

The provisions of the Convention for the Conservation of Southern Bluefin
Tuna (SBT Convention)

HIpHE S ARFFRK (CCSBT &) DHE

The objectives of the SBT Convention are silent on the specific question of trading
quota.

CCSBT &K A, IRERAZ IG5 2 LITh 0D BARRY R BERTIT o L TfT
HDEZHEZ TN,

Article 3 states the objective of the Convention as being “to ensure, through
appropriate management, the conservation and optimum utilisation of southern
bluefin tuna.” Terms such as appropriate management, conservation and optimum
utilization would not on their face exclude trading of quota. Management, for
example, has been defined as “The art of taking measures affecting a resource
and its exploitation with a view to achieving certain objectives, such as the
maximization of the production of that resource. Management includes, for
example, fishery regulations such as catch quotas or closed seasons.’? Likewise,

2 Cooke, JG Glossary of Technical Terms in Exploitation of Marine Communities RM May (ed)
Springer Verlag (1984) quoted in the FAO World Atlas Glossary.



“optimum?” (in relation to the term yield) has been defined as “a deliberate melding
of biological, economic, social, and political values designed to produce the
maximum benefit to society from a stock of fish.”

FRIH 3RTIE, RO HMNIL [ H0BRFE S DIRFELR R BF)H &8 2 70 &P
FH L THERT S ZEICHS] L LTS, WLREH, RAF M OEIEHAH & v
ST HEEZ, ERORGIZHBR L TWD D L IXE X by, il id TEH]
SNk, TEBRDALpER DRI E 0o IR AH) & T S 8w 5, BIRK
NEDFNHICEE G G R SHiEE S5 2L, BERIDHIE LT, B ILEH#
TEV D EBEMP OS] EEFRINTE L, £ (EERICHND)  [THiE]
Sl THARDHIEND D RAROF af LS T T2 DICHKT Sz, LT
HIy AEFFHI, FEZE9R OBGEHIIE DX /A EERS TN D,

Further, article 8.3 states:
IHIZ, FH8LIBIILUTOEBYEBITWD,

“(a)the Commission shall decide upon a total allowable catch and its
allocation among the Parties unless the Commission decides upon other
appropriate measures upon the basis of the report and recommendations
of the Scientific Committee referred to in paragraph 2(c) and (d) of Article
9; and
IZ/2F, 79 £ 2(c) RF(d) ICHIET SFFZERRDHREK OB
CHEDE D 2 RIE LR VR YRR ETE R REAR R ONAIIEN S

XTS5 F &R ET D,

(b) the Commission may, if necessary, decide upon other additional
measures.”
FELIT, BELIGAIZIT, FDOMODLENIHEFHET S & BT
&d, J

It may also be noted that the under paragraph 4 of Article 8, it is stated:
Flo, FB8RATIHUTOEBYBERLEATWD,

“In deciding upon allocations among the Parties under paragraph 3 above
the Commission shall consider

ZRARNE, 3 DBLEIZIEDEMAIEICXS TS )2 8 2 RE T SEIS, KD
FIHZEET D,

&).)”the need for orderly and sustainable development of southern bluefin
tuna fisheries;

BB FE B IEFEDFRST B> S FFHHITE E DL ZE

(f) any other factors which the Commission deems appropriate.”

3 Roedel, PM ed Optimum Sustainable Yield as a Concept in Fisheries Management. American
Fisheries Society Special Publication 9. Quoted in the World Atlas Fisheries Glossary.



FEL 02 F 7R 5 F DM DHEIE

It would seem, from the wording used in the SBT Convention itself, that quota
trading was not in the forefront of the objectives and purposes of the Convention.
However, it is not excluded either. Further, the general clauses, such as article
8.3(b) and (f) above, would put it beyond doubt that the Extended Commission
could address quota trading should it wish to do so, and to put in place a process
for this.

CCSBT £ THOLNLTVWDELEZDO L ONGHIE, BEREGIISEKNO B RO
BROBELIZIEZRNE ) THh D, LrLBns, BRI Tbunin, EHiT,
ERDOFE 83 (D) (f) LW o/ —EKHND, IEREE SN IREROHR| 22
I, ETEENEEITICBTZ EA2LE0oTHIUR, BRGNS LD Z &
I ORHIT RN D EEZ BN D,

Interpretation of the SBT Convention CCSBT &M %/

Article 8.2 gives the Commission the power to consider “(a) interpretation or
implementation of this Convention and measures adopted pursuant to it;” and (f)
“other activities necessary to carry out the provisions of this Convention.”
SR 8 £ 21%, ZESITXH LT, (@) ZDORKE N DRAIDBLIEIZIED)
TERINT S E DR K FE ) . RO () ZDRADHEZ FEh 7575012
BBERE DM DFIH] \ZOWTHFkT DHERE G2 TW5,

While the power of the Commission is worded restrictively (i.e. to “consider” as
opposed to “decide” as the latter is used in e.g. article 8.4), in effect an
interpretation which resulted from that consideration and which had the unanimous
support of the Parties (or at the least, an absence of an objection i.e. consensus)
would be a very strong consideration in support of that interpretation.
ZESOMERIZOWTIFIMHIICERR SN TS (Thbb, % (Bl I35 8
& 4) TIE MRE] LW ILEPHOLNTNDDICK L, 22Tk IF#El &
WO XEMEM SN TNWD) —J, FHEORRE LT, EMROEIC X - T
—H TR CUIP R EbRNIEN oo, T hbbarktr 3R
(C & D) MRIE, FELE BIRE ST D ETHERICHR N REFROMETHD &
EZbND,

Thus, unless there is a dispute as to its interpretation or implementation among
the Parties, which leads to dispute settlement under Article 16, the views of the
Commission on its interpretation would be, in effect, final. Leaving aside the rights
of States not party to the SBT Convention to argue that the Convention itself might
contravene some other rules of international law, such as the 1982 UN Convention,
this points to the result that the Commission’s determination of what the SBT
Convention does or does not permit would have the effect of being conclusive as
between the parties.



ZDOEIIT, B 16 FITEDHFOMPEITEN 5 L O IR UL ERIZ 005
FAOE O FER 72V IRY | FERIZH DD EERO AL, FEEOREICY T
HHDEEZOND, HFDOELON 1982 FEHUFLEIESK & Vo - EREIC
HASLBION =N T DA EEMENH D & LT CCSBT KMIEMMENEIET D
MEFNIZE T &, CCSBT &I ZRE L, MEIEETLONINNIEER
OHWrN b= HT L AT, BHEICFHRNERFE CHD EEZBND,

This result is supported also by the provisions of the Vienna Convention on the
Law of Treaties, article 31 of which states in part that, in interpreting a treaty,
certain elements shall be taken into account:

ZOZ . FROMIROBRCEET NI ERIZOWTHR LIZRAEICET 5
A= RE BRI Lo THLXF STV S,

There shall be taken into account, together with the context:
XL EbIC, KkDbDEEET S,

a. any subsequent agreement between the parties regarding the
interpretation of the treaty or the application of its provisions;
FAIDRER K T 120 & 25 F[F] DI THIC X/ B

b. any subsequent practice in the application of the treaty which
establishes the agreement of the parties regarding its
interpretation.

RAIDBIHN O & 8 THECIANFTTTH > T, FAIOREHIZO0
CHHEHDGEZ LTS b D

Thus, provided that there is unanimity (or at the least, consensus), it would be open
to the Parties to adopt an interpretation of the Convention as to how it is to be
applied.

ZokoiT, WS UL, Al EbarkohR) BRI, MNEIITSE
KaELOLITHEATL2MNCET IENOMREARIRT 520N TErH0LE
bbb,

In view of the fact that it is in effect an alternative means of amending the treaty
itself, one which sidesteps the more formal process of amendment set out in article
21 of the Convention, if there is not unanimity or a clear consensus, the approach
outlined here would not be effective.

FRIORNEFE L, FRHEDOLODOHIE, 72D HEK 21 FRITED D FAIL
EDTOD LV AR 77 ot A2 BT 57O DRBHTETH D Z L 2ikE
2R, W BCUIRME R a2 U AR WGE, 22 e T S a—
FIIh N E=H L2,

The Extended Commission 3IEKREES

The resolution to establish an Extended Commission and Extended Scientific
Committee was adopted at the seventh annual meeting in April 2001 in order to

10



bring the Fishing Entity of Taiwan into an effective cooperation with the
Commission.
BETEBBIZLL2ZEE~ORRNRG 2 REL 2572, 2001 4£ 4 AD
7 EZEBREREBICHENT HEREBAR UM YERS 2T 5 Ik
MERIRE T,

The crucial part of the resolution reads:
PGROEZEITIIUT O LB Th S,

Decides as follows:

LUTFDEL DR S,

1. Acting under Articles 8.3(b) and 15.4 of the Convention, the
Commission hereby establishes an Extended Commission for the
Conservation of Southern Bluefin Tuna (the Extended Commission) and
an Extended Scientific Committee, whose Members shall be comprised of
the Parties to the Convention and any entity or fishing entity, vessels
flagged to which have caught SBT at any time in the previous three
calendar years, that is admitted to membership by the Extended
Commission pursuant to this Resolution.

FRIFHEF3E (b) RO'1 5K 4IHICHE, ZFERITARARFE SR
WA ZBRR MWAFIFZEARTRIET S, TILOIE, FAIHHAIE,
K DN 3 GEIHIC B IR A FE 5 & ATE LT BN OREER D D, 72D, =
DG > THWATZEARIC L > THXAN—DEWE 752 577
TRARHE e DIE D DFES, K R IZ AT 5 D X =70 5 fik X
s,

2. The Extended Commission and the Extended Scientific Committee
shall perform the same tasks as the Commission and the Scientific
Committee including, but not limited to, deciding upon a total allowable
catch and its allocation among the Members.

All Members shall have equal voting rights. The provisions of the
Convention relating to the Commission and the Scientific Committee
(Articles 6 to 9, except for 6.9 and 6.10) shall apply mutatis mutandis with
regard to the Extended Commission and the Extended Scientific
Committee. Any dispute concerning the interpretation or implementation
of this Resolution, including the articles of the Convention specified in the
Resolution, or the Exchange of Letters referred to in paragraph 6, shall be
resolved by negotiation, inquiry, mediation, conciliation, arbitration or
other peaceful means agreed by the parties to the dispute.

WAKZAR K MEARFFZEERIT, RIEIETRERK N A N —[F] DAL 57
BICH L TRET S ZEICRE Z E <. ZARRPFHFZER L A
DIEFEETT 90 £ TDOX NI FELRREHEZHT S, 1 A N—T
B S HBGHG AR DTE 8D DEESIT, WAZARICHNT, 1 DO
HET L, G DN EIT R EE G LR b DE TS, HAE

11



AR OWAFZZERICH L Trd, ZER2ROFFEZE21C/ET S
TRIDBE (FEXNOFIF, FH6XIBERNFEESK1 0HITIRS, )
CREREEZNZ CEHT S, RiEIZHE XN TEFTRIDEIH, KT
FT 76 THESI TS EFHDOHE ZTr = DR DAFR I O FE
ICBTTBRr T, KUE, BB, M, i, 1h# R ONE D 5D 24 F
DIEE L= DRI FEIC I > THER X 1 3,

4. The Extended Commission shall report forthwith to the Commission if
the latter is in session.....Decisions so reported shall become decisions of
the Commission at the end of the session of the meeting to which they
were reported, unless the Commission decides to the contrary....
WAZERIT, IR L L TDOREE, ZERIPZHT TH 578 5/1F0EH
LICEARITHE L, KIGFMDEEIZIE, ZERDKDEEGXITZHAT
ICIH BICIRET S, €DL IICHEINERENIT, ZTZERDPEDRISD
R T TTDORVIRY, T OPREINEDHORKD VIZZ AR DRIE
Ers,  (LATHE)

It will be apparent from the wording, especially of paragraph 2, that the Extended
Commission can do, in respect of quota allocations, what the Commission itself
can do.

INODOXE., FRH 25806, ZEENEMATHE T dH 5 IREM DR 2 TR ZE
BENEHAIEETH L Z LITHATH D,

So far as interpretation of the Agreement is concerned, the point made above
about the Commission interpreting the Convention would also apply in respect of
the Extended Commission. For this, there would need to be a decision of the
Extended Commission not disagreed to by the Commission (paragraph 4).

CZETRTEEBEETIHEDHNO LB, BERITLDFRMAOHBHIZE L
TETHEMLEAL, MREZFESCHOEHINDI DO EEZOND, ZDZ EIT
DNTIE, ZEESMEREZERICH L TR OWREEITORN ENNEL D
(FEa%DLEEBY)

Cooperating non members ¥ HRFEINEE

What is the situation of cooperating nhon members? Basically, such States, not
being a part of the treaty regime itself, would not be able to rely on those provisions
in the same way that Parties would.

W RIFEMBENZ DWW T E 9 Dy, BEARFNZ, SKOEHIZ D b OO —E %tk
L2ANWZ ) LEEEAIZR LT, FHOBREIZOWTHAEEF U XL 5 28T 5
ZEIETER,

The position of non parties is not covered directly in the SBT Convention itself,
though certain provisions have a bearing on the matter. See Article 13, which
requires parties to encourage the accession of other States to the SBT Convention.
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Article 14 permits the Commission to invite any State or entity whose nationals,
residents, or fishing vessels harvest southern bluefin tuna to send observers to
meetings of the Commission and of the Scientific Committee.

JERFAOIE O V1T COSBT AT 0 b DIZH N TEBT T A /3= STV AN,
—ESOHENRNAFICEIE L CTWA, 5 13 2R A & FEREICET L, Wi
DOENZXF L CCSBT SFANTIAZLEhT 25 L 5 RDTWD, 5 14 £Tix, L8
é—f\\ﬁ§\ E\ ij&ﬂ@iﬁ@lﬂkﬁ)y?‘iﬁyfi <5%T$3§L’TlﬂéX&iiﬁ—qliﬂ‘bfé
EBANITHFPEEAELRIA TV —R—2 B S L OWET I 2HA L
TW5h,

Article 15 states:
IS KIILLTO LBV IRRTND,

1. The Parties agree to invite the attention of any State or entity not party
to this Convention to any matter relating to the fishing activities of its
nationals, residents or vessels which could affect the attainment of the
objective of this Convention.

FEARIENL, = DRAIDFGFIE T 0O EFH X IFTEDEFE, (K ITAAMIE
L B IETEDTEYIZ TS FIEH T > T2 DERFID HHGDE L I 5
2 S AHEIEDR D S & DIZDOU T, HFFHXITFIRDVEE 2l 55 = &
IZIET S,

2. Each Party shall encourage its nationals not to associate with the
southern bluefin tuna fishery of any State or entity not party to this
Convention, where such association could affect adversely the attainment
of the objective of this Convention.

FRAIENIE,  H DY Z DFFIDRGFIE TR EFH K IFH I L B 7075
ECBHEIC[HG TS Z &I DRFID HHIDER I FN R Z 5 2
B H[FEMES B B LG IC1E, HIERIZH L E DL 9 R A RAE CAEFEIZ
BIG LRI 2 5373,

3. Each Party shall take appropriate measures aimed at preventing
vessels registered under its laws and regulations from transferring their
registration for the purpose of avoiding compliance with the provisions of
this Convention or measures adopted pursuant to it.

FIRRIEIT,  HE DT D F TEERIILEAMID Z DZAFIDHE KT =
DZRAIDBUENZ LDV THRIN I 1 5 1518 D857 &[5l 75 HH) TEER &
Blrd 52 a7 80, @i FREE S,

4. The Parties shall cooperate in taking appropriate action, consistent with
international law and their respective domestic laws, to deter fishing
activities for southern bluefin tuna by nationals, residents or vessels of any
State or entity not party to this Convention where such activity could affect
adversely the attainment of the objective of this Convention.

FEFRIE L, = DZEAIDFEAIE T 22 0O [F X ITTEDE L, (X 1A
I1E S BB FE B DETEDITE I = DRFID HHI DRI AFY 70
&5 25 A FEMED B 55N, EDL D RIEEE T 57280, [FHEF
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R NN EADEPNEIE G E T SH)eFEE &S EIZO0THY
7,

It will be noted that this does not of itself address how cooperating non members
are to be dealt with, nor does it give them any particular status.

BRI AIFEMBE N ED L H I b OIS T D b D TiE/e<
F SO RRI N 25X DD THRWZ SICEETAHALEND S,

The Action plan adopted in March 2000 only “requests” non members catching
SBT to cooperate fully with the Commission in implementing the measures
applicable to members.

2000 4 3 HICERINS U7 ATENRT I, SBT Z i L TV D IEA L /R—ITx L,
AUN=ICHHA SN TV LIREOERMICE L TEEXICRmMICH T 5 X9
(E3ET 5 20 Th D,

The matter is now governed by the resolution on cooperating non members
adopted at the tenth meeting of the Commission in October 2000. This resolution
fills the gap not provided for directly in the Agreement. However, the resolution
would seem to be supported by article 8, in particular, article 8 2 (b) (“regulatory
measures for conservation, management and optimum utilisation of southern
bluefin tuna;” and (f) (“other matters necessary to carry out the provisions of the
Convention.”) Also, article 8 3 (b) (“the Commission may, if necessary, decide upon
other additional measures.”).

BUE, ZORMBEIZ OV T, 2000 4F 10 A D% 10 BIEBRAAITB WV THRIRE
T DEIFEIR ENCB T 2RI L > THEE SN TV D, ZOWREIL., WHEI
BWTERIZIIHES N TWRNF Yy vy 72O 6D THD, LNLREDL,
[FIRERIR SR 8 S5, HRICHE 85k 2(b) ( [ BLoARE CSDRF, EPEL D)
D=0 DHHIEE ) ) RO ([ ZDRFIDHE & FE 75 72 DI & D
MOFE)) ) . ETEB 8L 3(b) ( [ FEERIT, LERGEIZIE, £ DM DENHT
IRIFEEZRIET S ZERTES, | ) IZHEDNTNLHL I THD,

Unlike the resolution to establish an extended commission, this resolution did not
identify the basis on which the Commission acted, apart from a passing reference
to article 13.

PRZBEERNLT DIRE L ITRR Y | RRFITSEOE 13 FRiITHh LT 5
ITIZZRAI D E DT L TV D O & RFE LTV,

When it was adopted by the Commission, it was said in the report: “In adopting the
resolution, the Extended Commission noted that cooperating non-member status
is not intended as a permanent arrangement and that cooperating non-members
should ultimately accede to the Convention.” (Paragraph 23 of the report.)

KRR EZEZDRIR LT, EF I To LBV REL 1D« [EFZK
R BICD/e ), BATEZIL, BIHIFENEE DHIIT, FKHeHI LI D 15D &
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L CERS TN E, E2 I [EIF G 1349018 9~
ol ELE, | (CCSBTI0 M ENT /T 7 23)

It is now necessary to consider the terms of this resolution.
ZOPEHED TR OV TR T 2L ER D D,

The resolution itself states in its preamble:
WD ELTIILUTO LBV R H TS,

CONSIDERING that continued fishing for SBT by States and entities not
adhering to conservation and management measures adopted in
accordance with the Convention for the Conservation of Southern Bluefin
Tuna (the Convention) substantially diminishes the effectiveness of those
measures;

B IRAFE CAIRIERAT (—FG) 12D TERIR S 7 (RIFE PRI S 2 55
FF LR UVER ONIIRIC Jo & B2 B FE 5 DfkHe L7 JEHEDR Z 41 & DI e
DINR LWL TS L zZRE L,

Paragraph 1 of the operative part of the resolution establishes the status of
“‘cooperating nonmember” of the Extended Commission and the Extended
Scientific Committee.

PGEARL DT 7T 7 1 Tk, IERZFESMOIERBEEE 2O T IR9EINE
] OHNZZFRIL L TW D,

Paragraph 2
INT T T T2

2. The Executive Secretary of the Extended Commission is instructed to
invite every year all non-member States and entities whose fishing
vessels harvest SBT or through whose exclusive economic or fishery zone
SBT migrates to co-operate with the Commission by acceding to the
Convention or, as the case requires, by becoming a member of the
Extended Commission or applying to the Extended Commission for the
status of a co-operating non-member.
WAZERDFHmEIE, HE (HHE) DEMFII T I~ n /L
TWa, LIt HE (HHK) DHEMBGEEZ K (2013753 K )
&I I v BElET S E T DOHNEBE K OHIEIZS L, A )i
75, b L<IE BERGNICIE, WATZEZDAN=L05, FX
1215 T HIFENER [F DI 2 K FE R RN g TS Z 2L VERARICH
DI BL o, HE Higd S EatErdind,

3. Any State or entity that receives such an invitation may apply to the
Extended Commission to be admitted in the capacity of a Cooperating
Non-Member to the Extended Commission. Any applications for such
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admission should be received by the Executive Secretary of the Extended
Commission at least one hundred and twenty (120) days before the
Annual Meeting of the Extended Commission.

TDL D IR IHGE &N T [FH E TEIT[TEIT, A ZEE 2D B 7 HIH N [
DEWBI RO OIS L 9, WAZERICKH LHFT S EPHHKS, €
DD DIFFEIT, WAZGRDFRZE DL E b 120 HETE TIZH:
AFZEBZDFHETRIZ L o> TR I RITIUIZ 5800,

4. When submitting an application for admission in the capacity of a
Cooperating Non-Member, the candidate State or entity will give a formal
written statement to the Extended Commission of its commitment to:

13 2IHI DR [E D B 512 [ 75 il 1 7g DIEMHIZER L Tld, 1IR#FDE F
TEVZHRIZ 2 2 E () DL DFIF & 220D Ef THAZ BRI
LR8I 578000,

a. carry out the objective of the Convention;

FRID AN EITTH5Z &

b. abide by conservation and management measures and all other
decisions and resolutions adopted in accordance with the Convention;
FRNZ D E RN I FU7E (RIFEBEFE B R O D5 T DIRIE IR 2 8T
7oL

c. take appropriate action to ensure that its fishing activities do not
diminish the effectiveness of conservation and management measures
and all other decisions adopted in accordance with the Convention;

TBFETTE) DS, AN T D & BRIRN IJVE (RIFE PR 1B R O D £ T DRIE
R DR W SR D & ZHERT S TE OISR TTE &5 2
é .

d. transmit to the Extended Commission the review of its SBT fisheries
and all other data that the members of the Extended Commission are
required to submit to the Extended Commission;

WAZEDZDA NPT ERICIEN KD LA TSI F IV
REFED L E2 —ROMDET DT —58, FFE BAFENZET
524

e. facilitate scientific research and studies of SBT;

SISV RIS AR I E TS 2 &

f. ensure that SBT statistical documents are completed in accordance with

requirements of the Commission’s Trade Information Scheme;

and

IS I e DA ENFEERDTIS ICHE L THEM I TS =
EEHERT DL RN

g. negotiate with the members of the Extended Commission to develop
any other criteria for its admission in the capacity of a Cooperating Non-
Member specific to its situation.

BIHIHEINEE A 2N —DEFEDRZRDIE 8, FHEADWIITIS . &
DD 2 Z 47 VT EHBIEBEDIC, WATERDD X o N—E 55U
7524,
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Paragraph 4 of the resolution is important because, being a “formal written
statement”, it would have the effect of binding the Cooperating Nonmember to the
commitments it has undertaken. Thus, while it has not joined the SBT Convention
by accession, and consequently is not bound as a party to the SBT Convention, it
has arguably nonetheless bound itself in international law by making the formal
written statement. To put the point another way, even if there is no binding treaty
between the Commission and the cooperating non member, there is an agreement
between the Commission and the cooperating non member that the latter will abide
by the provisions of paragraphs (a) to (g). Further, the actions of the Commission
and the non member would be governed by international law principles of estoppel
and acquiescence. 4

Wik X7 777 41%, TAXOER) THY ., BARIEMEEIH L TZDET
EREIETOINREETHLDEZEXLNDLRTEHETHS, ZD7H, MAIL
Lo T CCSBT H£MIZTBML THE LT, Wz CCSBT FMIDFHHKIE &L L TDFE
BafAo T &b, AXOEBEIERT 52 LK - THEBED TIZHHR S
NTWDLEDERRTZENTE S, METE ZESLWHAIRINEEORM
(CIERRIR D O H 5 BENMAEET L b, ZES L HAMIEMEE ORI, #
JIEMBENNZ 7Z 7 (@) 1D (9) DHREZETTHI IOV TOEEMN
HHEVNS T ETHDH, SHIZ, HEHEZRIT HE2KEROBEOFEANC LY |
ZESKLOIEMBEOITENIFEE I NI D LEZ BN D,

Paragraph 8, however, provides an important restraint on the system set up under
this resolution:
LU D, /T 777 8 TIEARRED FICHRS SN DHHE EoEERGIF %
BELTWD,

8. At its Annual Meeting the Extended Commission will determine whether
the State or entity qualifies to retain the status of co-operating non-
member. The Extended Commission will evaluate the performance of the

4 It might also be argued that cooperating non members may have incurred a treaty obligation by
expressly accepting in writing the obligations referred to in the resolution. This is based in the
possible application of article 35 of the Vienna Convention on the Law of Treaties: “An obligation
arises for a third State if the parties to the treaty intend the provision to be the means of
establishing the obligation and the third State expressly accepts the obligation in writing.” | have
not pursued this argument here on the basis that the obligation arises by virtue of the resolution
and the formal written statement rather than the treaty itself, and would thus fall outside the
precise terms of article 35. EEHIC L VBN EDDREEZ T AND ZEE2RP L2 -
THAMFFMEERITEN LOREZA-TWDLETrEmRbOHVED, Z0BxIX. [1Thad
F= b, FHID 2 F[E]PRFID TP DHEIZ L ) 2% = [F{IZF# &R T S =& Z L
THEY, D30, L5 = [HPZEIZ S D 2G5 & W Z T AN S HEITIT, EHEIZHF
SUFHFEZH I, | EBEL TV DRKEICHT DU A — U FAHE 35 ROHEME LML TS
LD THD, FREDOLDTEHRREBEROLAROERILHFIICL > THRAETLHEE TH
D, WXIZHIBFOBENDZ L EEZOND Z LIZHESE, 22 THI O I A A E
7einotz,
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co-operating non-member against the commitments set out in its
Exchange of Letters with the Extended Commission.

WAKZBRIT, FXRDZANZB0 T, EXITEED 5 09N A >N —
DHUTIZ B F S BIE P 508700 O EHIET S, WATARDIT, ok
Z/ARE D] Tw SHEZERT O 785 X7E ZFIIEXT TS 15 7779 FF
NEE A 2N —D IR 77l 75,

This lack of permanence for cooperating non members will make it impractical for
the Extended Commission to deal with the matter except temporarily, as there
would be no legal basis for compelling the State in question to make a longer term
commitment short of actually acceding to the Convention.

[E & 72> TW D ENCKR L TR T2 Z L 2< R =I v B A
> b &R D AR Vo T RN ENIC X D EHRPA TS TH D
e, YERZFERDME (EHZR S OEFERS) IS+ 2 Z L2 N#IZT25 2
LERRD,

The effect of the 1982 UN Convention and the 1995 UN Fish stocks
Agreement

1982 4 EEMEPEE S K O 1995 42 B AR ER EDRE)

There is of course another element here: if the cooperating non member is a party
to the 1995 UN Fish Stocks Agreement, then the provisions of article 8.3 and 8.4
of that Agreement would be applicable.

MOER G H D, WHIIIFEMBEEA 1995 4FEHAWER R E ORETH 555
B BEFH BRI LVHEB K4V E D,

3. Where a subregional or regional fisheries management organization or
arrangement has the competence to establish conservation and
management measures for particular straddling fish stocks or highly
migratory fish stocks, States fishing for the stocks on the high seas and
relevant coastal States shall give effect to their duty to cooperate by
becoming members of such organization or participants in such
arrangement, or by agreeing to apply the conservation and management
measures established by such organization or arrangement. States
having a real interest in the fisheries concerned may become members of
such organization or participants in such arrangement. The terms of
participation in such organization or arrangement shall not preclude such
States from membership or participation; nor shall they be applied in a
manner which discriminates against any State or group of States having
a real interest in the fisheries concerned.  /\#1IEGHT X [T 11817 72 )6 2 5
PAD J& 60 DFEFI K IFFFFA A DHFED X | Z Y > 7 TIHE IR K 13157 1E]
UFHERIH B IRIZ D0 TOLIRIFE PR B & 0 S HEIRE H 75 5651212,

DIZE O TZN O DEWEATET S [F LR VBEER T 55 FEIE, 2525
BIDIREE L < 1325 Z A DB NE & 0D = FIZL D, KId 2555
BIE L < 1F PR 5050 00 e (R 17 B PEFE 18 D I [ E T8 2 2ic L0,
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B9 5 HHEZIETT S, BRI SEKICHEDFZ R &FH TS EHT,
2B DI [E K 132 il o DS E & 7 S Z R TE S, Lk
B K IZ R A~ DB 1L, BEEDFF IR 2 H 95 [FH 0525 254 D
IR E K 1% 25 Z il S DS E & e S Z & 275 b D Th o TIEE
57 F, BRI SBFEICBEDFEFRIE 675 [EH K IL[EHDLEH] Z
FERNT S L 5 RN L D B X TIEL B8,

4. Only those States which are members of such an organization or
participants in such an arrangement, or which agree to apply the
conservation and management measures established by such
organization or arrangement, shall have access to the fishery resources
to which those measures apply. N HHGHIES L < (T HBEEG 7276 25 FE D
7E O DIEEBIDINLE LT L < 1TE DL 5 72 il A DI X 1T 25 1
L < 1E AR5 D5TE 80 72 (RA7 B BEFE 1 DB I T8 [E DA, 242 R
17 E BRI IE DB I3 S BRI R T SR H7 S,

This is backed up by article 17.2 of the same Agreement which requires non
members not to authorize its vessels to engage in fishing operations for the stocks
subject to the conservation and management measures established by such an
organization.

ZOZEE, ZOXD BB Ko TRALENTRFE B E R & 25512, IF
DRSEIE 23 [ E Ok L C ARG OB SR T 52 L 27F L T
FR RN ETDEHER 17 R 2ICE>THEIIBEN TN D,

The effect of these provisions is apt to become complex in view of the fact that not
all members of the SBT Convention are parties to 1995 UN Fish Stocks
Agreement.

TP CCSBT A A v /3—7% 1995 4 ERHAVIRE T E DORHIE & e > T\ D
DI TIERNWZ EZ2EANUL. 29 LEBREONITEMEC RV RNLTH S,

As regards cooperating non members, it would place States Parties to the 1995
UN Fish Stocks Agreement under an obligation to act only through the Commission
as the competent regional body to deal with SBT. Thus, the fact that the
arrangement is only on an annual basis will not make much difference to them as
they would have no choice but to operate through the Commission by virtue of
article 8.4.

AN ENC B U Tk, 1995 4 [EE AR SE I E DR HIIE T H 5555
SBT IV 95 HEMRZ A3 2 HBHEE- 5 ZBE 2@ U TOh, BHENRIN
HTLEnDh, ZokD, BEEZEDHETH-TH, ZNHDEIZE > T
558 2k 41Tt » THRET 2 LS OBIRBA T Voo T [EIZA Ty,

The situation would be different for non cooperating non members which were not
party to the 1995 UN Fish Stocks Agreement. Such States would be under an
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obligation to cooperate by virtue of the provisions of article 64 of the 1982 UN
Convention, and the provisions of articles 116 to 119.

1995 A [EEAWEIEEW E OKFIE TR WH IMFEMEE RN Er 5, £
5 L7z [EE, 1982 fRENEMFEIESAKIEE 64 0BE, KO 116 05 119 53
TOHECESEWMNTHEGEAI & LD,

While these provisions impose certain obligations on States, they are not as strong
as those found in the 1995 UN Fish Stocks Agreement, especially as regards the
duty to cooperate. Such a duty, in the present state of international law, does not
involve necessarily an obligation to reach agreement, merely to negotiate in good
faith (though this conclusion is by no means certain).

2O LEHERESEICH L THIREORSEZRT IR b00, R
FH5 D RT 1995 FEEATRRZER E D X 5 ITmARNFITIT R > Ty, Bl
EOEBIETIE, 29 LEBBIEILNT Lo IEICE IS BHITLNE L ST,
WMERZWOHRTHEA EIND (2L, 2O & bR L THREINIZHDTIX
ARV

While these provisions in the 1982 UN Convention are much more limited in their
effect, they also contain the obligation to “ensure that conservation measures and
their implementation do not discriminate in form or in fact against the fishermen of
any State.” (article 119.3). This obligation could require a non cooperating non
member to apply conservation measures in a non discriminatory manner. It could
also have the result that if the Commission refused to grant any quota to a State
seeking cooperating non members status, this could lead to arguments that there
had been discrimination in the implementation of the Commission’s conservation
measures.

T B0 1982 FENEWHFESRKOHEIXZ DB N TRV REN L H DT
X260, H 119563 & LT [RIFHEKR DEDEMI 0278 S [FHDEEE
B KT FHE LTS 6D TIIR 0" & 2HERT S EDOFHEERL T
%o TOFBIZEY FEFHNIBVIEMBENTK L, ZRR TIZRWIE TIRERE %
WHT D2 LaROTGD, £lo. ZOFFITED . BHARIEMEE L L ToHAL
ZRDODTWADEICK L THREREZRO L Z E2HER LTIEGAE. ZESORFHE
DFERZ DT> TEMNDB DT & Oifisma BT D ARBEDR B 5,

The overall effect for non cooperating non members that are not parties to the 1995
UN Fish Stocks Agreement is that they would not be under an obligation to work
through the Commission to the same extent as parties to the SBT Convention.
They would have greater, though certainly not unlimited, freedom of access to high
seas resources. They would however be under an obligation to cooperate in
accordance with the provisions of articles 116 to 119.

1995 4R [EHAMEIAER & OFiAI E TV IER D RFEMBENZ 0> 5 — i) 72 [
HRE, CCSBT SAUMIMIE & R UKETEZERZ B UIAEELIT O BHE D0
S5RNWZETHD, THHDEIE, AMFEIICH L TEVHEIZ, bobF AT
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WHIRIZT 78 AT H5HBZH LTS, LLARNG, & 116 &b 119 &
FTORTBINWE > TH I T2ERBITHREINLTWDE LD LEEZ NS,

However, as between members of the Extended Commission, given that only
Australia and NZ are parties to the 1995 UN Fish Stocks Agreement at this stage,
this agreement would not be applicable as between the parties to the SBT
Convention.

LU D, JERFEERD A L N—OH T 1995 4R EE AR E O
ERA—A R T VTR R=2—D—F 2 RORE RS> TODLHIRE R E 2 T,
Z OWhEIL CCSBT SAVMBEDH THEHATE 26D LITB X BN,

It needs to be stressed, however, that what has been said about the applicability
of the 1995 UN Fish Stocks Agreement is based on a traditional approach which
emphasizes the well known rule that treaties do not bind third States: article 34 of
the Vienna Convention on the Law of Treaties. However, some may take the view
that certain elements of the 1995 UN Fish Stocks Agreement have come to reflect
customary international law, in particular the provisions of article 8.3 and 4 and the
general principles found in articles 5 and 6. This paper does not enter into this
discussion, as it is not an issue that can be easily resolved by legal analysis alone.
It has been until now a controversial issue. Instead, it will depend very much on
evolving State practice, and possibly some elucidation through judicial or arbitral
decisions.

LL7R723 5, 1995 4R EEARZER E O RS MEICE L T LN TE 2 &I,
FRWEICEAT D2 U A — 0% 34 k. T2 b AT —H a2 BRI T 5
ZLIFTERWEW S AL RIFRI 2 D kiR T 7 e —FIH L2 b O
ThD, LoL7aen b, 1995 FEIHEATFRIERE O, FFIH 8 4 3 KUV
854, KUESLLE 6 L0 FEAITIXEBEEEN KRN TND & HEE
AONDEA D, T ORBUTIEF 20T 7200 TR T 2R TiEaun
DT, AXETITZ S LiziEmll T AA £ v, ZORBEIES THEm o0
NHEIATHD, TNEV L LA, FEDFERICED IS IZEEAL TWHn
(CHEEICR <KL SR TH D . B EIC K D RTE 218 U 7o BRI R E R
RbDLEFZZDBND,

Matters of rights and ownership R R O A DRIE

At the October 2003 meeting, the following allocations were made:
2003 = 10 H DFERZEITENT, LT OERIE S BARE Shi,

51. For the 2003/2004 fishing season, members agreed to:

20032004 FJEHIZD0 T, A N—[ZLLF D EF5 0 5E L,

* A one year total allowable catch for members of 14,030 tonnes, with individual
member allocations for this year as follows:

A N—D [ 8D D DR TE A RE T 14,030 F 2, SAEE D 4 DA N
—DPIHNTIA FDE TV,

21



o Australia — 5,265 tonnes;

A —X r>7 175265 >
o Fishing Entity of Taiwan — 1,140 tonnes;

VEFET RS —1,140 f 2
0 Japan — 6,065 tonnes;

HA—6,065 ;>
o New Zealand — 420 tonnes;

=2 =72 =420 F
0 Republic of Korea — 1,140 tonnes.

#/FEH—1,140 ;>
* A global allocation for cooperating non-members of 900 tonnes of which 800
tonnes will be offered to Indonesia. The remaining 100 tonnes is to accommodate
other non-member countries including the Philippines.
1 IHIFENERFE D 7 0 DR IR DE ) 2 T13900 F 2T, €D 5 5, 800 ;73
A RR T S S, 46D D100 A2Ad, 71 U E 70 ERIDIENLEIZ
Aoy &3,

It is understood that these allocations were made as a decision which was binding
on the members under article 8.7 of the SBT Convention.

I o DEBIE > EIX. CCSBT &K 8 5 712D, A U \—ZERIZHR
THRESE LTTONIZ b D EEEND,

It will be necessary to distinguish between southern bluefin tuna stocks within
EEZs and those on the high seas. So far as the stocks within the EEZ are
concerned, these come within the sovereign rights of the coastal State under Part
V of the 1982 Convention, however, there is an additional obligation to “cooperate
directly or through appropriate international organizations with a view to ensuring
conservation and promoting the objective of optimum utilization of such species
throughout the region, both within and beyond the exclusive economic zone...”.
article 64.1 Article 64.2 adds: “The provisions of paragraph 1 apply in addition to
the other provisions of this Part.”

EEZ NORZRHEAGRE . NEOIIpHE SAGIR L A IERIT A LR H
%o, EEZNIZBIT2EPICEHL THD L, T biT 1982 FENEFIESKE 5
B A EEOEMHEOFHNE VD Z &I DM, FHe45L 110Ky [Hm
HIFE K I D PSR- & [i] 0 T2 e i £ K1 550 T2 A FEDIRIF & IR L 7 Onk
BIFIH ENEAET 5720, [HPEIE KT R EHERRE &8 O Tl 7951 & DB
RBED RS, SOICHE 64521280 11 DHEIZ, = DEDMDHLEIZN
X C#EHT 5] AT TS,

In the EEZ, therefore, a coastal State could, consistently with the sovereign rights
that are provided for in Part V (the EEZ), grant to individuals or vessels rights to
fish that are similar to a tradable property right.
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ZD7H, EEZIZEBW TR FEEITEFE 5 (PR AKlk) OBEICES < FHE
HOFER & TN DI T, BT U, B3| AT RE 72 B pEME & RIRE DM %
PITC, IERITOMERIZFFR] T Z LN TE D,

So far as the stocks on the high seas are concerned, the situation is different in
view of the fact that the resources are high seas resources subject to the freedom
of fishing on the high seas, and in the light of the fact that all States have a right to
fish on the high seas. It should also be noted that the right is given to States, not
to individuals.®

NFEOEPFICEA L TAH L L, AEERIIAHER THY | AMREDOBH ORISR
ThoT, FLBTOEDAMEICBNTIRELZIT O MM Z AT 2 8I2B 0 TR
DR D, Fo, TOHFIZERICE 2N D TH- T, HMAICEZXLND
bOTIIRNWZ LICHOHETOIUEND D,

Thus, any right to fish on the high seas can never be absolute. It will always be a
relative right. Under a treaty regime dealing in part with high seas fisheries, while
the parties to the treaty might wish to grant to their respective nationals a right
described as a property right, it can only be at best a relative right.
:@tb\&ﬁm%wfﬁi%ﬁéwﬂ&é%ﬂ%%ﬂ%&%@fiﬁw HZ
FEXHN 724 R T Do INHRZEIZER T AT LS 2 R ORI T T, SR
EZ N ENDERITK Lfﬁﬁfﬂ‘%& LCoOMRM~EZ G2 o5& LT, ZNITHE
WUV RIRERIC L2722 B 720y,

The provisions of the SBT Convention now need to be considered as to the nature
of the right granted.

Z T, CCSBT &MDHEN G X2 TV DHEMOMEIZOWTHRFT 2 0EN &
50

First, Article 8.3:
FTLEDIZ, FHEBHKIITUTEHEL TS,

For the conservation, management and optimum utilisation of southern
bluefin tuna:

BB FE CADIREE, EPLR R BFIH DD,

(a) the Commission shall decide upon a total allowable catch and its
allocation among the Parties unless the Commission decides upon other
appropriate measures on the basis of the report and recommendations of
the Scientific Committee referred to in paragraph 2(c) and (d) of Article 9;
and

5 See in particular, arts 116 to 119 1982 UN Convention #FiZ 1992 4F [FE#EyfE LSRN O 116
e NSNS ISy (AN
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ZARIT, F9 F£2(c) XIN) ICTHET S FHFZERDEIGLR BN I
He D E M DT 7RI RIE LR VIR Y 7R IE AT RE K ORI EIE X

T H G A RET D,

(b) the Commission may, if necessary, decide upon other additional
measures.

FERIT, BELEIZIE, T DMDENEI LI E & RET S LT
&5,

In addition, there is article 8.7:
SIHICE8SKT T TEHEL TWS,

7. All measures decided upon under paragraph 3 above shall be binding
on the Parties.

3 DHENZIED N TRIE IS TN TOHEIL, FirIEH & 75,

It will be noted that the Convention does not distinguish between stocks within the
EEZ and stocks on the high seas in regard to the exercise of the power to make
an allocation in article 8. Further, the objective in article 3 is stated to be to “ensure,
though appropriate management, the conservation and optimum utilisation” of
SBT. Further, article 1 states: “This Convention shall apply to southern bluefin
tuna”. This supports the view that the Convention is capable of applying to all
stocks wherever located.

F 8 RIZB T D EBIEL B2 R TET DHEROITREICE L T, 44913 EEZ NDE
RENEOERE ZXF L TWRWZ EICHETARERDH D, I HIT, FHI35
TlE, SBT O MpfF M Ol 2 i Y 728 B4 0@ U TR 21 2 & 235K
DHMTHD EEHE LTS, MAT, FLIEFTIE [ZOFRKNIT, ARHEESAH
(COWTHEHT D] LIl TWD, ThHDZ Eid, KNG E b T ERE
RICEATE DLW R EIFTHHDTH D,

However, that needs to be seen against the background of the preamble to the
Convention which notes the sovereign rights of the coastal States over the
resources in the EEZ.® In other words, coastal States would retain the right to do

6 Noting that States have established exclusive economic or fishery zones within which they
exercise, in accordance with international law, sovereign rights or jurisdiction for the purposes of
exploring and exploiting, conserving and managing the living resources; £/ 3 HEMHIFE K 1
KIFIEFEAIGEZE L, DD, ZHEDKINIZE O TEYEIRDOEFEE, ., RIFE EPED
728D FFREHTHEF X 1T B HERE & [FHESLIZTE > TITREL TS Z HICHEL,

Noting that the coastal States through whose exclusive economic or fishery zones southern
bluefin tuna migrates exercise sovereign rights within such zones for the purpose of exploring and
exploiting, conserving and managing the living resources including southern bluefin tuna; %72
H FE S8 [H D BER ATRE 77 K X (2 Sk 5 & aditd L CJa[dE 95 I FE DY, Z i D DRI
BN THRRAFE 5 & ZEYWER DL, A, RIFR VEBED /=8 D FHERTHEF 27716 L T
NS EICHEL,
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what they wish with their quota which has been taken within its own EEZ, unless
there was a decision of the Commission to the contrary under article 8. This would
of course be subject to any constraints imposed by articles 15.3 and 4.

L LAaRns, FJOEIITEWT, EF2Y EEZ Zidi L Ty 5907 E O
THHERIICOW TR TWL Z L DHERE ROLENRDH 5, BETHIE, £B
RO 8 REIFTERDWEEAITORVIRY | IBFEITZD EEZ ATHEH SN D
HEOEERZ BBHICBRD RN ZERL TS LNI T ETHD, 72721,
FHRIE 15523 K4 K> THRINDHI A RN LITURTH D,

As the Convention is presently worded, and given that the present allocation
decision has nothing to say on the matter, it would leave the allocations to the
individual members to deal with as they wish. In this situation, it would fall to be
determined by each member how it gave its quota to its nationals. Thus, if one
State chose to allocate its quota to nationals in the form of a tradable right as
between its own nationals, there would be nothing to stop it.

FHRIDE AL E TN DT, ERIEL D EOREITK LT o ORFESH R LT
HIVTWARWELRZ I E 2 T, & A v —~DEBIE S EIX, FEND A
N—NEBLEBIZHRYFONTNDEEWNSI ZETHAD, 9 LIRWIZEBW
T, TNETHOERICH L TED X ) 1T A 52 200 EET 5 ETIT
BA NI/ EIND D, 202D, HHENERICK L TR
T AEE. EROM CERE|IAREZRHMERN E L CINEE ST DTN LZE L
ThH, &L D7,

On the other hand, it would seem that, once a decision has been made which has
the consent of all the parties, and has been adopted by the Extended Commission
and confirmed by the Commission, then as a matter of international law, it is
binding on them. The Extended Commission could, therefore, impose conditions
on tradable quotas both in EEZs and on the high seas if it chose to do so.

— 05, ITRTOMPEICLDAEE LTRENR SN, MIEREERICL 58
REZBERITL KRN SN HEE,. ZXERE EoEE U CifE %2
MR HZLed, 20D, IEREERIT., A9 LEXIEL EEZ LAY
5 OEG| Al RE/R R T 2R 2T N TE D LD EEZBND,

Does the 1982 UN Convention prevent quota trading with respect to highly
migratory species?

1982 4 [EEEHFIFEILERATIL, 15 T FEIZ 0702 5 A SERIR G & 4517 T 5
VAl

One question that needs to be asked is whether the 1982 UN Convention would
prevent a State or a group of States from setting up a tradable quota system in
respect of highly migratory species.

1982 4F [EIHHEE 1 4040 7% [ S U] 00 45 [ 78 s FEE M A R L B 3 2 0 e e |
FIE DB LT TODENE I DOV THER T DHLER D 5,
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It has been suggested above, that, at least in the EEZ, a coastal State could give
a right to take fish that is similar to a property right. On the high seas, however, in
view of the freedom of fishing on the high seas, it would be more difficult to grant
such a right to the resources in question. This is because it is difficult to define in
any conclusive way which States would be entitled to gain access to the stocks in
guestion.

RlzmrLizEBy, el b EEZ NIZEBWTIE, InREITFERE & Rk oM
B2 CIHREBITO MR ZFF 526N TE S, LNLARDLAMIZEW T,
NFREO B OBLENG, BEOERICKT 22D X 5 MR Z 7R 4 5 Dl
FVHELWEDLEEZDLND, ZHUT, EOEDBRBEOENIZT 7 & 23 5 R
EHTDHDNIONT, IREMRIETED D Z ENNEELEZNSETH D,

There is also the consideration that highly migratory species are subject to a
particular regime which covers both the EEZ and the high seas, and it could be
argued that it points away from allowing a State to trade rights both within the EEZ
and on the high seas. This would follow from the requirement of article 64 that
States are to cooperate directly or through international organizations with a view
to ensuring conservation and promoting the objective of optimum utilization
throughout the region, both within and beyond the EEZ. In other words, trading of
any quota would be incompatible with the obligations set out there.

F7o. BEREEAFEERIX EEZ EAWOW ST %2 1 3—F D857 LY — L0
KFELINDIRNEZLOFMMBHY, £TED EEZ N EAMEOM T2 THER]
ZIRGITEDL LT D0 EINTHOMETHL L OFmbHVEL, I
(ZoWTIE, BT U CHE ARG K0 AL & il o 97 Y RZ i (R IC IV Ty
ZRTEDOIRIEZ MR LDl f 1 2 ARMET D 72D BT SO0 2 72 [E B B
ZBLUTWHAIT DL LIZEH 64 FROBEMHENRFH LTS, #ETHIZ. Whrikd
BEMORG S, ZTICEDBNIZFB LWL LRWNE NS & THD,

However, the view is taken here that there is nothing in the wording of article 64 or
articles 116 to 119 of the 1982 UN Convention which precludes trading in quota,
so long as the objectives set out in those provisions are observed.

Ll h, 22 CTORMIZE, 1982 4 EEMFIESRAIOFE 64 5L £ 7213 116 5%
M5 119K E TOHETED NI AN Z ADIRY | BIEFO G| 2 PER4 2% 3C
SRSV ENS ZETHD,

Further, if a group of States wishes to set up a treaty regime to manage particular
highly migratory species, then, as between themselves, they can do so. In doing
so, if they wish to set up a tradable quota system among themselves, then,
provided it does not lead to defeating, for example, the conservation or the
optimum utilization of the species in question, it would be permissible.

S I, EOLEMADERE O & B M 2 8 BT 5 72 O D GKMRH 2557 L K
2L LTSa. ENOLDOEOMTEDLIICT LI ENARETH DL, TOFE, Z
O DENSASE M OB I 2R T 5 2 & 2B, ol 21X
REDFEDRAT X I FERH 2 1517 5 L O TR, TNEHFRIND O TH D,
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The principle constraints found in the 1982 UN Convention on the introduction of
such a system would be the need to ensure that such a system did not infringe the
right of all States for its nationals to fish on the high seas in accordance with article
116, and the requirement that conservation measures adopted and their
implementation do not discriminate in form or in fact against the fishermen of any
State (article 119.3)

2O L7zHlEDZAITE LT 1982 FEEEHETESKI DR LT 2 R AIR 22 1K)
ElE. T LHlEDR, T _XToOEITE ERNRMEIZ W TREICIEF T 2 HER]
AT HETHH L1658, M ORIFHTE ML O D IR D72 5 E ORES b ik
FEEFFREEENT 2O THo TR DRNE T 25 1195 3 D EH 212 FH
TLHIEDRNWEDRT OMLERTHDLEEZEZOND,

What restraints does the SBT Convention apply?
CCSBT 49 FO#IKg & 13fnh> 2

It should be noted that article 8.3 (a) of the SBT Convention refers to the
Commission deciding upon “a total allowable catch and its allocation among the
Parties”. This might suggest that trading of any quota allocated could only be
between parties. It is suggested, however, that these words do not impose such a
limitation on the trading of quota, Indeed, the following words of the same
paragraph would contradict such an interpretation (“unless the Commission
decides upon other appropriate measures”).

[ F G JE i E LR e ONfd I [EIC 595 Z 2 ) \ZBT 2 RB S OWREIZ OV THE
LTS CCSBTSMFE 8L IICHETHVNERD D, ZOMEX. Bz
PO WD HTERETORG] b, FfEOMOAIZIRESND Z L &R LT
WADRREMEDRN S D, L LR S, 2O DX EITBEERRGICETAZ 5 L=
FRZR L TEBLT, HONCRUARTZ 772 70XE ( | FELPMO0E2% 7%
FEERELRVRY ) ) DZOLIBRERESELTWDHILDOEEZ LD,

The main restraint under the Convention as to what is done with the quota is found
in article 15.3 and 4:
BB COLEN EOERGHIE LT, FL55£3 KB40 H 5,

3. Each Party shall take appropriate measures aimed at preventing
vessels registered under its laws and regulations from transferring their
registration for the purpose of avoiding compliance with the provisions of
this Convention or measures adopted pursuant to it.

BRARIENT,  H[EF DS D T TEER S FL7=MAHEI = DRI DB E X 1T =
DRI DI E 1T FE DV TEIR X7 5 1518 D 8 F 2 [allE 55 H 1 TB R &
Bilrid 5= a7 5720, @i FEEREsE S,

4. The Parties shall cooperate in taking appropriate action, consistent with
international law and their respective domestic laws, to deter fishing
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activities for southern bluefin tuna by nationals, residents or vessels of any
State or entity not party to this Convention where such activity could affect
adversely the attainment of the objective of this Convention.

FERIENT, = DA DFEAIE TIZL0NEH XK EDE L, (X 1T
1EL B H 35 T A5 DJEIEDITE) DY Z DZAFID H B D ZERL N TR 78
&G 2 5 AJFEIMEDR B BGENZIE, EDL I RIFBIE TS /E8, [FHEE
R NENEHDEPNEIE G ET B eFEE &S Z LI TH
7,

It is understood that virtually all members of the Extended Commission have laws
in place to give effect to these paragraphs. These provisions could have a bearing
on the question of trading of quota if it was traded to nationals or residents of States
not party to the SBT Convention, either to avoid compliance with the provisions of
the Convention (paragraph 3), or where the fishing activity could affect adversely
the attainment of the objective of the Convention (paragraph 4).

FEE TRTCOIEREFEESDA L ANR—XINSDNRT T T 72 HET D200
FEHEEZRDSETHDHO LSS, CCSBT KHIDKFIE T EDFE R X
FEREBGIEND5HE., EERIGIX, SOOHREICHS < E5F & AR 5
(NZ7F7 3) . XIIFEKOBEBIDOERICAF] 2B % 5 2 5 RHEMEN & 5 if
H(IEHTHD T 777 4) LONTNUOOBEIHEAT 5 RN H 5,

The allocation made in October 2003 did not impose any restraints on the trade of
the quota. However, it would be subject to the general proscriptions found in
articles 15.3 and 4. These provisions do not in their terms actually prevent quota
being traded. They do place an obligation on the parties to ensure that any quota
traded does not have the effect of undermining any measures adopted, as required
by article 15.3.

2003 FIZEE ST ERIEL Sy BT, IRIERIG IR L T 5 OfilF bER LT
R0 LLZR D, H 1553 KN4 ICLY —aNIZEIEShTWnD & bER
o, ZNOORIER, E RFRERBIGI SN D 2 L2010 TRy, Z
NHOREZ, B 15 £ 3 2KDL LB HRIEITH L, W7 5 iR DY
FIORIRENT=H B LEDONR W T 5 Z & DRV & MRS 585 2R
LTWHDTHD,

Trading of quota has occurred in the past (between Australia and Japan).
OIS IE, (A=A LFZ U T EHARDMT) BEICEMINTZZERH D,

It is now proposed to consider three different situations involving quota trading.
BEMHIGNCBE LT, 22 TE=Z20RLDRPUCHOWTREST 5 Z L 2 RET
Do

Quota traded among Members of the Extended Commission: if quota is traded
among the members of the Extended Commission, there would be no problem
provided that there remains compliance with the measures adopted under the
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Convention, and provided that the measures adopted under article 8.3 of the SBT
Convention did not prohibit it. At present, it appears that no restrictions are
imposed by the Extended Commission.

WALEZDA N[ TOJETEHDIRG] : (RPN IEREB R DA /R —fH]T
Bl SND5E. /MO TICTRIRSNIZHEN G EHE BTSN L. £
CCSBT &A% 8 55 3 O FITHIR S AU/ REE I JIBIER G | 22K 1 L TW 2o T,
PRIV, BIRF R Tl IERZERIC L > TRENTHFNIT S 2 b o &R
bbb,

Quota traded from a member of the Extended Commission to a cooperating non
member: if quota is traded from one member to a cooperating non member, the
situation could well depend on where the catch is located. For example, if it is in
respect of a quota allocated to a member that is found within the EEZ of a member,
it would come within the sovereign rights of that State to do as it wishes with it,
provided it has respected the conservation objectives of the SBT Convention and
any management decisions made pursuant to it, and those found in the 1982 UN
Convention.

WAZEZD A N=735 [ I HIHNEE T~ DJESEFEDIRG ]« 8% A 78— 5
A IAFEINER EN RSP B S | SN D56 IRBUTIREED & 215 EEand
IZRE EIT S, BlziE, A2 3—0 EEZ WIZMLESIT D LD & LTA
VR—IZE Y YT H N IRER OV TR, ZAY CCSBT A DRIED B HIS
ZHUZHEAS W T TN EHRE, LT 1982 FEEVHFEESFNICE 72 DT
57 Bl BTN 2 ELE O EHEMMERORHNTH L LB B D,

The cooperating non member, having agreed in writing to commit itself to the
conditions set out in paragraph 4 of the resolution on cooperating non members,
would be subject to the same restraints as are imposed on members. It could, it
seems, trade its quota in the same way as if it were a member. In this regard,
clauses (a), (b) and (c) of paragraph 4 of the resolution dealing with cooperating
nonmembers would seem to place cooperating nonmembers in the same position
as members of the Extended Commission.

B HIFENE EIC BT AIE/3T 75 7 418D D ERIC W THIER T 5 E I
é%bfwéﬁﬁ%#mﬁﬁﬁ\%Vﬂ~mﬁém5%@&ﬁ%@ﬁ%@ﬂ%&
2%, BELL, AV N=0T9 O L[AEOTE CHREEZ TG T 5 Z & A
b5, ZTOZEICEALT, MARFEMEEZID fi> TWAHIRENT TT 740D
(@. (b) X (c) X, WHAWSEMBEZIEREZEESD A v N— L RSO HIAIZE
NWTWHHEDEFEZ BN,

However, one important difference is that arrangements for cooperating non
member status are subject to review on an annual basis.

L2 L2 b, B BIEINEE O AT 2 Bk OIlZ B 1T HEEREWIL, £
DHNDZFFERESND LWV ) RTH D,
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Quota traded from a member of the Extended Commission or a cooperating non
member to a non co-operating nonmember: this possibility is probably just
theoretical at the present. However, it is worth considering briefly.

WAZTEBZD X 2 N— KT I I FENIEEE 9> & FE fi 70 9 TN [~ D [ TEF D A
G BIRERIZEBW T, ZAUTHER 58 EOREMETH L, L L HEHIC
Bt L TR &0,

Provided that the constraints referred to in article 15 of the SBT Convention are
respected, (and assuming that the Extended Commission has made no decision
on the matter) there appears to be no restraint on such a transfer.

CCSBT &A% 15 RICHE SN TV AR (ROHERZESN ZORMBICET S
IEZAT T2 Z LTV E WO IR ZESE R, 2O XD RiEEROBEIIZET
LHIRIEZ2NWE 5 TH D,

The question would still need to be asked if the non cooperating non member was
a party to the 1995 UN Fish Stocks Agreement. If so, the non cooperating non
member would have to “agree to apply the conservation and management
measures established” (article 8.4 1995 UN Fish Stocks Agreement) by the
Commission. This would put them in a position similar to a cooperating
nonmember.

VY W AIRIFEINE DY 1995 AFEREAWEIR W E OREFIETH 2 5B 12D
WTHET 2 BENH D, Zo%E, FEHIRFFNEEZEZERICE T ED
LNTRFEHREEOEMICEE] LT by (1995 4 [EHAVE#REE
WES 855 4) . ZOMEIE, ULEZ W FINEEE &L L 72510 E < b
DEEBEZBND,

On the other hand, if the non cooperating non member was a party only to the

1982 UN Convention, there would be an obligation to cooperate on the basis of
articles 64 and 116 to 119 of that Convention.

—J5C. FEBARFEINEE Y 1982 4 EEAMREZE T E DA OFEKIE TH 555 .
[FIGAIER 64 K TN 116 oD 119 £ E TOREICES K B IBEBEZHAS> Z L &

2%,

What is the difference between an *“allocation” for members and a “global
allocation” established for cooperating nonmembers?

A N—ZKT S T EEI ) & IR E AT IE R E I i TR IR D
F 2Ty EDE T ?

The wording of the decision of the Commission does not provide much guidance
on whether a difference was intended between the “allocations” made to members
were substantially different to “the global allocation” for cooperating nonmembers.
Apart from the fact that the allocations for members are fixed, while those set for
nonmembers are expressed more vaguely, there does not appear to be a
substantial difference in effect, once an amount is “offered”.
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FERIZEDIREDLE EiF, A AA—mFICEESNT TEHE 5 &, W
JFEMREm T O TEROFED BT LOMITIIREREBVWDRSHDL LWV Z
EEEHLTWDEDONE D DN AHRTH D, A 3—aT OERIE D=3 EE
ENTWD—HCIHEMAEEBTOEY Y TOREIZL VB THDLZ LiIFSTE
T, ZOBEN (477 —) SNERIZEBREORE 2ENNIRNE D TH D,

Practice in other regional fisheries bodies

il D MBI SEBE BT (2 I 1T D R

An enquiry has been sent out to the regional tuna fisheries bodies to ascertain their
practice, if any.

oMl F < AIEEREIIT G L, (RIS 2 32 L TV D7 E 9 o0 To
BRMR 2 254 L7z,

The only regional tuna body with some practice on quota trading is ICCAT.
HEFERG IR L TV BDERED & 5 DX ICCAT DA TH -1,

Their reply is as follows:
ICCAT b DIEZEIFUT O LBY TH D,

With reference to your email in relation to the trading of quota, this issue
was discussed during the drafting of the ICCAT Criteria for the Allocation
of Fishing Possibilities, the final adopted version of which states, in
Section IV, paragraph 27 that “No qualifying participant shall trade or sell
its quota allocation of a part thereof”.

VBTEFEIR G| IZ B T3 B> 6 DA — /L 35217 T, MY ] RE R DL 5712 B
75 ICCAT 2 Z4 7 U T EDIFHIFIZAFIC O THeA L. IR X1
JERERDE 2 > 52 & NF T 72T (20T, HIEREREZHS
RVEIL, & DIEIER DA 778 D —E 2 I G| XIZTEH L TILR 57800
ELTHa,

However, some transfer of quotas has taken place within ICCAT, with the
consent of the Commission. There are basically three types of transfer
which have taken place.

L7256, ICCAT (20 Tld, ZERDFF A& 1775 TDEEHE
BEDFPIPERD S, ZI 6 DEFEIT, BARAINCLLF D =DDJFREIZ I
5HDTh oz,

1) The transfer of part of the unused quota of a Contracting Party of one
stock (northern) on the condition that the Party to which the quota was
transferred renounce part of their quota of another stock (southern). Such
transfers have included penalties, i.e. one ton of the transferred quota
must be offset by two tons of the quota renounced.
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VETEFR DB 532 1T S I [E 3 Al DRI D EHT () DI D — 3
EHFET S LERKME LI, DSFARIFEDD SEWR (ALHE) 12027025
RIENIEFRD— DB, Z 5 LEB#EICIL, B#EINSHERL |
SANTKS U THE DI 2 P25 Z EICL DR L 2%
LRWETSNT T 1 P D,

2) The bilateral agreement of one Party to transfer part of its quota to
another Party, at the start of the fishing year.

CHABEIC I E JEHEDFIIGEFIZ, & 5 [H D EIEFD —F & B D
[HIZ B,

3) The transfer of underages (unused quota) of a stock from one Party to
another Party, as laid down by the Recommendation under which the
guota shares were allocated.
TEIEFFDI ) FIC BT BB IZ L D IED LA, B BitidEHD> 5 M D
FIEF DAL [ IE D,

Such transfers are effected with the approval of the Commission,
and are usually embodied in the relevant Recommendations relating to
the stocks concerned.

S I LEBHEIIZEEDRRICL > TENINTEY, @i, BETS
BWIZ 02023 BTEE)IE L 0 BIEE S5,

NAFO (a non tuna body) is the only other body which provides for quota trading.
In an email reply from the Secretariat of NAFO, it is said that: “NAFO has a policy
in place for quota transfers and chartering arrangements. With gquota transfers a
Contracting Party may transfer partly or wholly its quota (for a particular year) to
another Contracting Party after it has been approved by a majority mail vote from
all Contracting Parties.”

NAFO (F < AIZFEME TITRWY) 13, EREGIHE 2 A3 21— OB TH
%o NAFO RN BITUU T D X 5 7RIERH 7=, [NAFO T/, HIEMHDE
R OHINNZ TS B D IZ BT 5 TEFPFHEZ) L TS, IHIEREEZEIC DL T/,
ERATE 7> & D A — L RFEIZ I B B TORGE 27 T B S EITAE D

(FFEDFED) JESERD—F K 1T L& M DRI E I BT S5 Z P TES, |

This is a practice which has evolved and is not the subject of a formal decision.
Further, it is not addressed directly in the NAFO Agreement. However, it also has
a policy in place to deal with chartering arrangements.” It would appear that there
is a close link within NAFO between the quota trading arrangement and the
provisions on chartering.

7 see article 14 NAFO Conservation and Enforcement Measures (www.nafo.int) NAFO £r{7 & Y
Bk v HyE (www.nafo.int) 25 14 a2 7=,
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ZIVUTEAE LT TS50 THY . EREDOHRTIEARY, X5,
ZHE NAFO HEICEB W TEEMIZHIGIN TS HDOTHR, L LR
5. NAFO [ZHMICRE T 2Bk 2 0 # 5 BUR R ST b, NAFO T
WL, TREREEGS 2R 2 Bk & A B3 2 B ORI B2 BEEN H 5
Lo Thos,

The characteristics of a quota trading scheme

HIEIG | R % — L DR

The answer to the points raised in the terms of reference would depend on how
elaborate a system the Extended Commission would wish to set up. At one
extreme, it may wish to do no more than to require that members of the Extended
Commission and cooperating non-members seek the approval of the Extended
Commission to trade quota. Such permission might have attached to it certain
conditions, for example, that quota can only be traded among members of the
extended commission. Or, it might choose to impose conditions on trading quota
to chartered vessels.

MREFEDRE L TV DL RA » M 5 RIE L, IREE R EORE £ Tk
BB EZ RN LT E B R DK D, — OO efl s LTiE, IREZAER
DA 8= KO S FEIN R [E 23 Ve 2 5 |9 % 7o O IR RZ B 2T L D 7K
BRDDENVIBEHIZLTTINEATZADEIICT D, LWVWH ZEenEBEZILND,
9 LIERFNTiE, — D&M, Bl ITREVIIEREZEZD A N —HDFH T
BBIFREE T2 L Vo 7o AT 2 &b TE D, Eid. AMITRT 2R
BGNZEAT 2 &2 RT LV BB H D,

At the other extreme, the Extended Commission might wish to set up a much more
complicated system whereby it set up a regime for all southern blue fin tuna
wherever located and allocated the quota directly to those seeking to fish. There
is no indication that the Commission is considering in the near future such a
scheme.

b O —oDMERE & UTIE, JEFITEMERH L, TRbbitkZERN IR
TRTCOBRRBRBESHERNRIT, LTV TWNE T3 U Cifg 4 E RS
HEGZRLTHZ LB BERAOND, ZESNDITVIEPRIZENTIOXL )R AF
— AT AT 5 & LI ERERILZR N,

Itis proposed, therefore, to give some general pointers at this stage which is hoped
might help in fashioning a more detailed regime should the Commission wish to
undertake this task.

IO, ZESD ZOEBICIRYMLGAIZ, HhITLVFELVWLY—L0%
BT 2—B&en ko, BIREATO—RMREHZRTZ 2 RET D,

For present purposes the assumption will be made that the Commission would
want to permit coastal State members to retain the right to trade quota in respect
of stocks found within their EEZs.
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In regard to such stocks within the EEZ, there would be a responsibility to promote
optimum utilisation of the stocks, and a need to ensure that measures allowing any
trade in the quota did not lead to the introduction of practices which undermined
the conservation and management measures established by the Extended
Commission; nor should they undermine the conservation obligations of the
coastal State under Part V of the 1982 UN Convention.

%95 L7z EEZ NOEWIZE L Tid, BIROKREN M ZetEd 5 8E, K ONRE
FrD W2 HEG | S ILRZE BT L o TEROL S V- RAFE B IE 1% 1982 4[5
BEEESHIE S EICB T 2 IR EC X D RAFICBET 2R 2T 2 L O 7nflt
%@ﬁlmo&ﬁéek@&wi9%%?5%%%%50

As regards high seas stocks, assuming that the Extended Commission wanted to
arrive at a Commission wide solution for the high seas, in addition to the points just
made in respect of the EEZ, there would be a need to ensure that such a system
was not discriminatory in its operation vis a vis hon cooperating non members
(Article 119.3).

NEEPBICE L TIE, EEZ ICB L TR S 2RIz T, IREFEE R DA
(B L CTEE M2 R R 2180 K O LB 2 L ZAifE L LT, T D X 5 7l
FED IR AHIFEMBAENT S L CERR b D LR B RNE SR TDILENH D,

Again, depending on the view taken on article 8.3 of the 1995 UN Fish Stocks
Agreement, it would be necessary to ensure that all States with a real interest were
given an opportunity to participate along the lines contemplated in article 8.3, and
that their participation was dealt with in accordance with article 11 (new members
or participants).8

F7-. 1995 4 EEAVFE T ER 8 4 3BT D AARIIKIML L, 25 8 5% 3 TH
ANENTNDTA N> T, BEOFEFEZAT LT XTOEIZSMOEENE:
AB6ND T EZMRLRTNIERLT, 2N 6OEOSINTE 11 & (i
7RNERE R QS 72 72 20N E)  (1Z0E - THD $ebin D X 9 fEfe L7 HuiE7e 5720,

8 There would be a number of obligations arising from the 1995 UN Fish Stocks Agreement if the
view is taken that certain parts of it reflect customary international law. For example article 7, on
the need for compatibility between the measures adopted in respect of the EEZ and the high
seas. However, members of the Extended Commission may take different views on this and other
related questions concerning the 1995 UN Fish Stocks Agreement 1995 4 [EEL AV i 2 i E S
EBREEEE — ERERR L2 D TH D & DRAMIISL 7258, FRHEITZEROIH 23K L
TVWHHDEEZLND, BIZIXH 75, EEZICH L’Ci‘;x?)i’é:}rbfj B & NFITR L TERIRE N
THEE L ORI O—BYEIZ 2B TH D, L LR E, SEREFEEED A A= TR LT
Z DA D> 1995 4F EHEAMFAE R E BT HBET 2 BRI L THIDNS 42 L 5 Z LR TE

Do
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On the other hand, if such a scheme were to be set up within the framework of the
1995 UN Fish Stocks Agreement®, the emphasis would shift to those States (i.e.
non cooperating non members) which had chosen to stay outside the regime to
comply with the conservation and management measures in force or not have the
right to fish: article 8.4 of the 1995 UN Fish Stocks Agreement.

— T ZOXIRAF— LN 1995 R ENEAVER R E DOFSH I D 1 TRRAL S
NDGEEIE. TN OURAFE BT E 2 8T L 2T UTIREOHR 2 A L&
% 1995 EEHEAVEIREWEFE 854 DLV —ADIMUNT WD Z L AR L= [F

(T2 BIEHNBIEMBE) ICEAPED,

The most important element will be to ensure that a quota trading system does not
result in the abandonment of responsibility for ensuring that the obligations with
respect to conservation and management are not observed merely because a
guota has been transferred. The most practical means of achieving this would be
to permit quota trading only among members and cooperating non members, and
to exclude the possibility of trading outside that group.

B b BRI, RIS B I OW T, IRIEMA B SN2 LT &2 L
TIRAFLOERICEAT 0BG 2R T 2 BEEZBEE L. L AR SN O/ RICR D
BROWEIMERT D2 2L THD, TNZENRT DO EBREIRFEIL, AV
N— R O DHFENN R E M CO AR OB 257 L, Z D7 —74TOH
FIOFREMEAZ PR L TR 2L Th A 9,

Elements of a quota trading scheme

HREIG| R F— L DER

If the Extended Commission wanted to set up a full fledged quota trading scheme,
with the capacity for quota to be traded, then the following elements would need
to be considered:

PERZE B =R 2 IG5 2 B8 7] 22 M A To ARSI 72 TR RIS | A & — L DFRAL
ERLOTHIUE, LD L) RERICOWTRHANT 2LERH D,

e what criteria would govern the right to apply for a share of the quotas
allocated?

Aloy SR D = T ICEM T 2R 2 &8 527 947V TIRED
Eo72bDn?

e could quota allocated be traded (a) among Members of the Extended
Commission only (b) in addition to Members of the Extended Commission
to cooperating non members and (c) should it be permitted to trade quota
to non cooperating non members? Should the right to trade be confined only

9 Article 11 of the 1995 UN Fish Stocks Agreement, which deals with new members or
participants, does not exclude the possibility of quota trading. #77= 72 NG [E 3 7= 72 2 ME |
DUNTH > T2 1995 4E[EHATFRFE T ES 11 4%, (RGO "TREME 2 HEFR L T

Uy,
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to members of the Extended Commission and cooperating non-members in

order to increase the possibility of compliance with applicable conservation

and management measures?

BLoy SN2 IIEMREDR I TE 5D, @) IEREFEESD A X —[H O Fh,
(b) IERZE D A 3= LW ARFEINEE D, KO (c) W IRIFRINE

E & OiEPE DG 27 & D 2 WU R R E B RE BT SN D ]

REMEZ E 6D 2~ < WG| OMERMITIERZ R 2D A 13— KO HR93ENN

ENZRET &2

e ifitis decided that quota can be traded to non cooperating non members, it

may be necessary to ensure that conditions are attached to that transfer,
for example, that conservation and management measures adopted in
respect of the stocks have to be observed. It might also be necessary to
permit such a transfer only where the flag State is in a position to ensure
compliance with those measures. This could suggest that the Extended
Commission may need to authorise trading of quota to non cooperating non
members.
b R FENNEEE & DI DG S ATRE & OIRTEZ T4 8%Ha. Bl
ZETRICE L TERIR S TV D P B BT E 2N HERR S L2 T Uid 22 B 7e
LT HRE HEBBEIRMN AN T LOMRTOIMNERHDTEA D, Fiz,
EEDS ZN S OHEOB T AR T 52 LIZEEL TV LHRRIZDOHR, £
IS LIEBEET T AMLERHLLDEBEZLND, DI i, WD
HIFENNEE N6 2 IR IERE O B 5 | A LR ZE B 3 FF Al 4 2 M BEA 8 5 AT RE
PEZ R LT D,

e further, if quota is traded to non cooperating non members, it would be
necessary to monitor how the traded quota is utilised. In particular, it would
be necessary to ensure that the requirements of paragraph 4 of the
resolution on cooperating non members might be fulfilled by non
cooperating non members.1°

10 Eor convenience, these are repeated here. %% £ Tlo. BfE#x L FIdd TR,

4. When submitting an application for admission in the capacity of a Cooperating Non-Member,
the candidate State or entity will give a formal written statement to the Extended Commission of its
commitment to: A HIHNEEE D B IZF TS 878 Hig DEHICER L T, 1EREOE F 7=
IZETRIT 2571 () DLLTF OFIHK & RN DEE THAZA DT L2 T2 57200,

a. carry out the objective of the Convention; X490 Hi98 £777 5 = &,

b. abide by conservation and management measures and all other decisions and resolutions
adopted in accordance with the Convention; — Z8F7/ZH 5 & FIR X 4175 (RIFEFEHFER O D+
TDORIECRZHE B TT 52 L

c. take appropriate action to ensure that its fishing activities do not diminish the effectiveness of
conservation and management measures and all other decisions adopted in accordance with the
Convention; T EI D, FRIIZIED & RN I 7 (RIFEPEAE K O D T DRIEH e D
BIREWF I E RN & EHEIRT DIEDICH LR ITEZ -5 &,

d. transmit to the Extended Commission the review of its SBT fisheries and all other data that the
members of the Extended Commission are required to submit to the Extended Commission; 74
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S B2, HEWHARBEMEE & OREHOIG M TS 56, BElshni
WEMENED LI IFIHEN TN EE=F2 ) U 7T HLERD D, FFIZ,
W IRIFENBIENC R 23837 77 7 4 OBEN IR IRFEMNEEEIC X
STRITEND O MRT DBENRDH LIS D,

e |f quota is permitted to be traded to non cooperating non members, it would

be desirable to avoid a situation where such States had no choice but to
purchase quota as a means of gaining access to southern bluefin tuna. This
might give rise to arguments that the system was discriminatory towards
such States.
TP IR DROIFINEEE L G35 2 L 2773 5856, €D X9 2E
INFIRHESAHEWINZT 78 AT MR Z//L 20 DFBE L L CifENA
BT 2 LIS OIS 220 K09 Z0RPBLITRET 2 Z LA E LY, 2D
U YREHIENZ O LD REICK L TENTH D & DiEmacBE T 5
BENHKH 5,

e the length of time during which quota allocated can be traded. At present,
guota are set on an annual basis, however, it may be appropriate, if
supported by scientific evidence, to establish a longer period. Also, if a
longer period is adopted, then it may become necessary to change the
period of time in respect of cooperating non members, as allocations for
them are also made on an annual basis.

By Sl 2 s T 2 MO R S, BUR CITERIISF 2 LI
RESNTNDD, BFERBLENLFRF SN D &5 THEL, L RN
MEZRETHONEE LEZXOND, o, XV RWIIRIBATRIRES N5

AZEZDA NP PYRTZARICIIMNE KD TSI T IV BAZED L B2 — kD
PBCDOT =52, G, HAZERNZFE TS L,

e. facilitate scientific research and studies of SBT;, < 7 3 ~ 2 2/(Z 7 5 FLFah e ONHFFEE (2
HETS5Z L,

f. ensure that SBT statistical documents are completed in accordance with requirements of the
Commission’s Trade Information Scheme;and < 73 ~ 2"z DftFlal W Z P ZEEZOTIS 125
LTSI TS & EHRT S

g. negotiate with the members of the Extended Commission to develop any other criteria for its
admission in the capacity of a Cooperating Non-Member specific to its situation. 2. 7/#97E 0117
A N=DEREDRGRDI 8D, THTNDRIICINC, TDOMD 2 Z 47V T2 HEREIE S0
12, WAZEZDA L N—EWT 522,

It is beyond the scope of this study to discuss the FAO International Plan of Action to Prevent,
Deter, and Eliminate lllegal, Unreported, and Unregulated Fishing. It can be noted, however, that
many of the provisions of that Plan would be difficult to implement if there were not some control
over quota traded to non cooperating non members in the absence of at least the commitments
similar to those imposed on cooperating non members as set out in paragraph 4 quoted here. i
B, B SEEREO L, ik R OFEEO 72O FAO ERTENEHEICB L T 5 2
LITAMEOHIE TIZR, L LR S, A L6 RT3 7T 7 4AOBEIC XY W fIEmE
EICH SN b D LD I v N XY M ETo T WIERH IRFEIEE I LTl s v
W ZERT LN TERWIRY , FEFHEOZ < OBEITEBRETH L Z LICIIHETE
£,
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B BAREMEEICS T 2B bFFE T LICHRESNTWDLOT,
FFEIMEEE OHAZIZBI T 2 WM OW T A EE T HMERH TS 27259,

e the circumstances (in addition to duration) in which a quota may lapse.
IBIEPEDN B9 2R (IR O RTEIZINZ 0)

e The circumstances in which a quota might be reduced or cancelled.
TR DS HITBCO T 8 S D4R

e How bareboat chartering (and probably other forms of chartering) will be
managed in relation to traded quota.

MRS [ IZ B W TR (O DB 2152 FRTERE) 1T L H i
BHINDDH

e How joint ventures will be managed in relation to traded quota.
MRS ICEL Ty aA V PRUTy—X ED LS ITEEH S NS DD

In the case of NAFO, there is a close link between the provisions on chartering of
vessels to undertake fishing and the policy of permitting quota transfers. The
Extended Commission might, therefore, need to consider developing a policy on
chartering to accompany a decision to develop quota trading.

NAFO @/ — A T, ﬁ%%ﬁé%%@%%’%#éﬁi&ﬁ?%@%%ﬁi’

B9 2R & OMICERERBERNH -T2, 2O, IEREESIT., BEREG]

ﬁf% RN D UE &R TTHMIC %#5&%@%&%&&#5Z%ﬁéb57
REMER D B,

It has to be emphasised that the considerations set out here are very basic.
IR LIZERZ, MO TEANR O THL Z L 2Bl T 2 0ERH 5,

It is suggested that, to take the matter further, what is needed is, first, a decision
by the Extended Commission in favour of quota trading, accompanied by an
indication of the elements it would like to have included in such a scheme. Second,
it would be useful to prepare a draft resolution setting out the elements of such a
scheme to provide the basis for detailed consideration by the Extended
Commission.

COMBEE S BICEY BT S ETHERZ LiX, Bl EREE 2 KD
EWIIEREFB AT ié@%ﬁ? (9 LTEAXF—LIZEDTWNEEB 2 D ERZDIRR
LEBHIZ) THhDH, F T, MREZESICLDHFEMBRREFORGET DD, 2
) LIz A% — A@%%%m@t&%%%@ﬁ?é:&mﬁﬁk%z%ﬂéo

The process to establish a quota trading system

TG |1 E DRI T 7o 7 ek R
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As mentioned above, there is authority under the SBT Convention to provide for
guota trading under article 8.2 and 3. The most appropriate method of dealing with
this would be to prepare a resolution which set out the conditions under which
guota trading could take place, for consideration initially by the Extended
Commission.

Eikod &V CCSBT &&AIEH 8 4 2 MU 312KV IEHEG| 21T O HEFRIZ G-
ATV D, RO 5 i b M 72 75, IERZERIT L2 9
DRRFHIMT T, BERRG | 2 T T2 0DREZED TR ERET H 2 L&
ThoHEEZLND,

In view of the fact that such a resolution would involve the application of at least
article 8.3 and 5, consideration of such a resolution would need to comply with the
requirements of Rule 5.6 of the Rules of procedure of the Commission. This would
in particular require the Executive Secretary “to prepare explanatory documents to
be dispatched to all to members not less than 60 sixty days before the date fixed
for the opening of the meeting.”

O LRI RS EBLESLEINVSDHEAET G b D EEZLND I L E
ByE 2, 20X ekiEoRFHIZAES B E HHIOHH] 5.6 O] D E
WD, ZOFREL, FICEESREICH LT [ 280440 60 AL EFiE TIZd
N CDOIEENES] LA T 5720 DX Z 2 HE LRITIULIZR 67000 LED
TW5,

39



BIRE B

New Zealand legal advice provided pursuant to Agenda Item 12: Quota Trading,
paragraph 55-56, Report of the Extended Commission of the Tenth Annual Meeting of
the Commission, October 2003

F1I0RIZFERIMNBET HHEREZRS (20034E10 A) S6WEE /T 777 55—56 * @i
HE 12 BRG] CBT5=2—Y—7 0 FOENERE

The purpose of this opinion is to assess whether a member of the Convention on the
Conservation of Southern Bluefin Tuna (CCSBT) can unilaterally sub-divide and transfer its
allocation to a member or non-member without a decision of the Commission on the question
of allocation transfer.

ZOBREFORMIL, ARHBESAHRMFESEK (CCSBT) DX =35 [EREd S BEOBE
DORFIZET A EERICL DRER LIZ, A A\—EBIE S &2 — o8 R OiET
L EMAREME I DOV TCRHMIlIT 5 2 & TH D,

This opinion is provided taking into account the legal opinion prepared by Professorial Fellow,
William Edeson, as circulated by the Secretariat to members in June 2004.

ZOEREIL 2004 FF 6 HIZEERPOEIEIATZEBY, VAV T L =T 4 Y UM
T B SMERL LTCEE R ZBR L TER L2 b D TH 5,

The term ‘quota transfer’ is used in this opinion as a generic term to include the transfer of
gquota by sale, lease or other mechanism, including transfer without consideration. It is hoped
the use of a broad term will enable the discussion to focus on the principle of transferring an
allocation per se, rather than on secondary issues such as consideration or financial return
under a trading or leasing system, particularly given that such specifics may be premature in
this discussion. This opinion is not concerned with foreign vessel access arrangements or
chartering of foreign vessels by members.

AKEREFTIE, EH, BEToMmo T (ZAERICLL2FELRLVBOLET) ITX 5
OB EL G — RN HEES LT NAEgREE] L oMEEZ W, Ko MeEz v
52 LT, B AT T D DITFFICIR I R L Z 2 b o) THRARRZRHIH, 7205
B SUT BRI E DO T CTOMBE/R Y # — > ORatd X 5 72 "R ME TR < EIE
DEOBECDPNDIFAIZDO L DISEmDOERZ L THILENTELEIICEMLELDT
bb, ABRFIZ SAEFMRICL DT 7 B RIZBET 2Bk I A 3= X D4 ERR D
FRIZOWTIEE & L2V,

Pursuant to the Resolution to Establish an Extended Commission and an Extended Scientific
Committee, adopted at the Seventh Annual Meeting of the Commission for the Conservation
of Southern Bluefin Tuna in April 2001, references in this paper to the “Commission” may be
read to include the Extended Commission.

2001 4 4 H O 7 BlARZe Bk SARGFEESFREAICBWVTEHRRESNTIEREZEE LD
TERBFPREERER LT HRHEICESX, ALRICB TS RBER] LOXEITIEREES
LELbDE LTHAREZ DI,

Can a member of CCSBT unilaterally sub-divide and transfer its allocation of the total
allowable catch to another member or non-member?

CCSBT DA /=%, FEIZXT 5IEEREEEDERB D Z—FRICoE L, tho A
N=YXIIFEMBEEICBETH LB TEH0°?



Summary %3

1. The Commission has sought advice on, inter alia, the nature of national allocations
established by the Commission, specifically whether a member enjoys ‘rights’ in its allocation
that can be considered sub-divisible and able to be traded.!

ZEEIF, ZERICL > THRESINTZEE 2 EOME, FFCA o \—nZDERIE 5 &%,
SEIUDOEGI AR/ b D LT 25 MR & LTEZTLEINE I MNITONWTOBEZRD -,

2.  New Zealand is of the opinion that: ==—Y—Z7 > FOERIZLLTOEBY TH D,

e The Commission retains the capacity to decide national allocations pursuant to the
Convention’s article 8(3), which provides that ‘for the conservation, management and
optimum utilisation of SBT the Commission shall decide upon a total allowable catch
and its allocation among the Parties unless the Commission decides upon other
appropriate measures on the basis of the report of and recommendations of the
Scientific Committee referred to in paragraph 2(c) and (d) of Article 9'.

ZESIE. FEB8FHRID TH %2 (¢) KV (d) ICHET 2R FZESOMEKD
BE TS S MO Y R E 2 RIE LRWIRY | KRifaE e & & ORI ENC R 5
FILBEZRET D) EOBEICHESE, EHESEEZRET DHRZA LTV,

¢ A member does not, under the current legal CCSBT framework, have the capacity to
unilaterally divide and transfer its allocation to another member or non-member.
BIEDVERY R CCSBT OFSHADH TIE, A =%, HEOEBIE /5 &% — I
o> A LS —=SUFFRMERE FF I E R O iE T D MERRITA L TV 720y,

e A decision of the Commission would be required in order to permit any quota transfer

system. Any such decision of the Commission would have to be in accordance with its
decision-making capacity under article 8(3) and would have to be in accordance with
members’ obligations under CCSBT, United Nations Convention on the Law of the Sea
(UNCLOS), and where applicable the United Nations Fish Stocks Agreement
(UNFSA?),
W2 D IRERRETERIE 23Rl T 212b . ZERICIOIRENLE LR D, FAR
IZE DD XD RREITT N THEAE 85 3D BEREREDHERICA| 726 DT
RFHIER 59, E7- CCSBT. EEEE LK) (UNCLOS) | 74 72356813 [E
HAERZERE (UNFSA) (2B D A N —DFBICHIo T2 b O TRITIT R 672
AR

e UNCLOS and UNFSA do not explicitly preclude the Commission from taking a decision
to establish a quota transfer system, however, both agreements place limits on the
extent to which any transfer system may provide for quota trading or quota leasing (e.g.
flag state responsibilities; coastal state rights; compliance and enforcement
responsibilities; and obligations to non-members and new members).

UNCLOS KT UNSFA &, ZEXNBENEENIL 2R HIREZITO Z Lzl
FEICHERR L TRV R WA, W OBE S . IEF: 0BG | UL IEF: O S & AT hE

1 Terms of Reference; Commission for the Conservation of Southern Bluefin Tuna; Quota Trading; Legal Advice.
See page 3 of Secretariat Paper, June 2004, covering the opinion prepared by William Edeson, Professorial Fellow,
Wollongong, Australia.Z72 ¥ < AIREFEZ S EENRIGIZET 2EME (MFEFHE, A—XA 7 U7 v —n
VAVRFETAVT A T 0 Y CEMBRBEPMER LT EREEL NN LEEEHR LE (200446 A) @ 33—
Ta B,

2 Agreement for the Implementation of the Provisions of the United Nations Convention on the Law of the Sea of
10 December 1982 relating to the Conservation and Management of Straddling Fish Stocks and Highly Migratory
FishStocks. A b7 U » 7 FEE IR M O B AR TR O R L OVE BB % 1982 4 10 H 10 H [Ei#
LS OE O T3 5 hiE
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ETLHODLBEREICEREOHKIZIL TWD (BIAITHEOERME, hE
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3. In reaching this conclusion New Zealand suggests that determination of the extent to
which a member enjoys ‘rights’ in its national allocations does not ultimately answer the key
question, that is, whether a member of the CCSBT has the legal capacity to unilaterally sub-
divide and transfer its allocation. Analysis of the extent to which a member possesses ‘rights’
in its allocation is simply one dimension of this much broader question, which must be looked
at alongside other considerations, specifically the Convention text and relevant international
legal principles. This paper therefore approaches the issue from a perspective which is
broader in scope than the Secretariat’s terms of reference but which is intended to provide a
comprehensive answer to the question of the permissibility of quota transfer within the current
Iegal context of the Commission.

DfEREEIHTED, =a—Y—TF 2 NiE, AU A= EHBE Y &ICEET 5 THER]) %
i#é&f%%nﬁé Eix. EERERM, #@b%rasgrfxn~w§lm®l%
By e — NS EI R O E T DIEHMERR 2 L TV D)0 E 9 0v ) 1Tk 2 28y 722 124
PR TAHHO TRV L2 L TR E 20, f/A~#E%M“E ZEALTRALT
W5 THER]] ORREDOSHTRERIT, MICHETT <& 8, BERMICIIGAIAR ST L B4 2 [EHEE
EEFER & AT L CRERR T & L0 JL# ﬁ&ﬁ@¢®//7w@ | E 72, Z o7k
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26 REICE Y AT,

4, This opinion does not seek to canvas the factors the Commission would have to take
into account if it does decide to establish a quota transfer system between members but notes
that any such system would be limited by the competing obligations imposed upon members
under the Convention, UNCLOS and, where applicable, UNFSA.

AEREIL, BEESNA U N—MIZBIT DIEERTGIHIE 2T 5 2 2 RETHHEIC
EBE LTI R BRWT 7 7 X — %T 5T AHLDTIZRND, W LHIEL . 558,
UNCLOS K UUEAIC L > TIZUNFSAIC L o TA U AR—[ZHENTZHBIC L - THIKI A2 1T
HHDEZEZOND I EIZHEEINTZW,

I. The current context: the Convention text and relevant international legal principles

B DSRAIA SR OBIE 4 5 EBRIER R O STHR

5. If a member wishes to sub-divide and transfer an allocation to another member or non-
member it would first need to establish that it had sufficient legal capacity to unilaterally
manage, dispose and transfer that aIIocation

A= D A SR —IIEMAEMTFICAE O S EE DB L OBEL L9 LT 384,
FPRANS, FEDESSEE —I7HI ’MJ‘EL WGy L R OB 5 I D IERIMEIR 23S0 3
DMERD D,
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6. The CCSBT text does not specifically address the issue of quota transfer within its
provision on the determination and allocation of the total allowable catch (article 8). Both
UNCLOS and UNFSA are silent as to whether a member’s allocation is sub-divisible and able
to be transferred. In addition, there is no precedent for the unilateral transfer of quota in
regional fisheries management organisations.®

CCSBT SAIAIIL, #MIAE [ EEROWE K OB T 2 80E (5F 8 &) TITFFIC N
BB ORBEIZITXIE LTV, UNCLOS & UNFSA &, A o —DERIE 7y % 5 FH e O
BiET LM TELOMNE I MITONTITLE L TS, S HIT, Hulgya s B IC
W T — TR iR DR RE DO RITEL 720,

7. In the absence of specific direction on the permissibility of quota transfer in the CCSBT
text, a discussion of a member’s legal capacity to transfer its allocation therefore requires an
analysis of the extent to which the Convention text might imply that a member has that
capacity, supplemented by an analysis of relevant international legal principles.

CCSBT DMIA N BIEMETED TR T 5 AR 255803 2o T, [FRIE 5 BB
FEICBAT D A N —DIERIHERIC BT 2w 2 id, B 2 EEER RO 947 & O T
FRIARLDEDRRER N —=IZZ ) LIZHEREZ G TOWLDONIOWNWTOSITRE LR 5,

The text of the CCSBT CCSBT $HIA X

8. The Convention’s objective is to ensure through appropriate management, the
conservation and optimum utilisation of SBT. Article 8(3) of the Convention provides that ‘for
the conservation, management and optimum utilisation of southern bluefin tuna: (i) the
Commission shall decide upon a total allowable catch and its allocation among the Parties
unless the Commission decides upon other appropriate measures on the basis of the report
and recommendations of the Scientific Committee referred to in paragraph 2(c) and (d) of
Article 9; and (ii) the Commission may, if necessary, decide upon other additional measures’.
Pursuant to article 8(7) all measures decided under article 8(3) are binding on the Parties.
RO HEMIEL, SBT ORAFKR OREFI N 2 MY BB A B L TR T2 L T D, FE
85431%. [HBRHBESAHORLAE, EHLAORENMHAOZD, () ZERIT. $9%2((c) &
O (d) ICHET 2R FZESOBME K OBV D SO Y R E 2 R E LRWRD |
g RE R M OFERIEIC T 2RI B2 IRET D (i) ZEARIT. LERLEICE. 20
fLDBIH R EARET D22 ENTED] EREL TS, H8KT7 Tl H 853 DH
TEICHESWTIRE SN DT X TOHEIL, MAEZMRT L LTS,

0. Article 8(4) provides that the Commission will consider the following factors in its
allocation of the TAC: a) relevant scientific evidence; (b) the need for orderly and sustainable
development of southern bluefin tuna fisheries; (c) the interests of Parties through whose
exclusive economic or fishery zones southern bluefin tuna migrates; (d) the interests of Parties
whose vessels engage in fishing for southern bluefin tuna including those which have
historically engaged in such fishing and those which have southern bluefin tuna fisheries under
development; (e) the contribution of each Party to conservation and enhancement of, and
scientific research on, southern bluefin tuna; (f) any other factors which the Commission deems
appropriate.

%844 TliE, TAC OERIE/NCBE L CUTOHRELZZETLHZLELTND : (a) BHET
DRFIZRGEL 5 (b) 272 P % < AIZEDORRT & L Rt i B O LEIVE ;5 () AR BES AN
B E O PR AR5 A CO XK A @ L CTlaliEd 2 #60E ORI ; (d) A7RABESHD

3 The two organisations which do permit quota transfer, NAFO and ICCAT, have established a transfer system
under the authority of their respective commission. Neither the NAFO nor the ICCAT agreements provide for
unilateral transfer of quota without the prior consent of the commission. DB ELFFA] LT\ 5 NAFO &
ICCAT O _tBIX, FZEBSOF 2 ET DBEHEZRILL TWD, NAFO & ICCAT OWTILOHESL, &
BRI L5 FRIOF A 72 < — HRIENR 2 BET 5 2 LIFRE0 Thuy,
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BT T MM OFTIR S DARIE (BRI YR I L T & i E kO A E o
BB E S HWEDPIR LICH DMOEE G, ) OMLR ; (6) AlaAhE S HDRLE,
TE R OBHERITR AT 2 B HiE O RS 5 () ZERDES L0 5L DM OFHIE,

10.  In addition, pursuant to article 5, each Party shall take all action necessary to ensure
the enforcement of this Convention and compliance with measures which become binding
under article 8(7).

11. S HITHBRTIE, FRHAEICH L, HB8RTOREICL VRN ZAT LI L LR
LIEEOBETEAMWIRT D720, TRTOMERTEZ L2 LTINS,

12. A further provision relevant to this issue is article 8(2), which provides, inter alia, that
the Commission shall consider the interpretation or implementation of this Convention and
measures adopted pursuant to it; shall consider regulatory measures for conservation,
management and optimum utilisation of SBT; and other activities necessary to carry out the
provisions of this Convention.

ZOMBICEET HMMOHE L LT, FRZH 852 Tk, ZERIFIZOHRMNERZ DD
ﬁﬁm%dwfﬁwfé%%®%ﬁ&0%m\ﬁ&ﬁi<%®%ﬁ\£ﬁﬁvwﬁﬂ%®t
DOBIHIHE, M OZ ORI DOHE E T 5 72 OB R OMOTEENIZ OV THEHET D
LTS,

13. A brief survey of the Convention’s relevant provisions indicates that the Commission,
with the consent of members, has extensive management capacity with respect to the TAC
and its decisions are necessarily complex given the multiple considerations and competing
legal obligations an allocation decision reflects. It is suggested that the nature of the
obligations the Convention imposes on members is such that there is a prima facie duty upon
members to recognise the competency of the Commission to allocate the TAC and to abide by
decisions of the Commission.

ZHRIDOBERTEE L &, TESIT., A AL A8 EA25M TAC 2B LT
HAMERZALTRBY ., B EDOHRE] ﬁ%éhé%<@@mk%$¢5%m%%%%izh
X, ZESOREIIVIRNHEMER LD LD, RN A U NA—ITRL TV D REOMHEIX
5202, TAC 20T 2 EZBEOMHEREZRR L, F-EESOREL BT HRE 2T
HZHDTHDHIEERBLTND,

14. The subdivision and allocation of the TAC is a conservation measure, the
implementation of which has a direct impact on the orderly and sustainable development of
the resources.

TAC OS5 E R OEIIFEESOETHY . TOEBIIEIROKTTE 7. RO 72 B
FITRE U CEER 2L KET,

15. Members of the Commission recognise the exclusive competency of the Commission
to determine SBT conservation measures, including the setting of the TAC and its allocation,
in accordance with the inherently dynamic factors listed in article 8(4). In agreeing to abide by
the Commission’s management and conservation measures, members effectively limit their
right to access the high seas, as conferred by UNCLOS article 116, such that their nationals
can access the SBT fishery only to the extent permitted by the Commission. Further, members
have agreed that the Commission should have the capacity to determine what is and what is
not appropriate through its consideration of the interpretation and implementation of the
Convention (article 8:2).
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FTEEDOA U N—1X, FHFE 85 412G S NT-AE W 2B 712 S < HES O SBT

PRATHYE 2 R ET D P22 AEIR (TAC OBREXRNZ DRy Z2ETe) #8ik LT\ 5b, £AB
SORIFEBEEOBSFICART B, A —3, BERPZEZESIZX D] OFPHNT
DI SBTHFEIZT 7 EATEZDHLHICTHH T, UNCLOS 5 116 F=IT\V D NHFIZT 7 & A
T LR 2 FEIICHIRE L TWD, EHIT A U 8—F, SKIDOMEIR K ONFERIZ D)5 B %
U T, A58 Y TN Y CRVWONEHIETT HEREZBERIIAT AT THLHZ &I

AELTWS ((F85%2) .

16. Inthe current CCSBT legal context, it has not been established that members enjoy an
‘entitlement’ in an allocation, where entitlement is an absolute right to a benefit granted
immediately upon meeting a legal requirement. The Commission is not obliged to set a TAC
and provision is made in article 8(3) for the adoption of alternative measures based on the
recommendations of the Scientific Committee, which could, for example, include a blanket
restriction on access to the SBT fishery. In practical terms, this means that the Convention
permits the Commission to withdraw, limit, amend or reallocate the TAC at any time. For
example, under the current CCSBT legal framework members do not enjoy ownership rights
in an allocation in that they are not entitled to compensation from the Commission if the
allocation were revoked or reallocated, or if their actual catch is less than their national
allocation permits.

BIfED CCSBT MDERSCARTIE. TR 2MEAMEICAETHIZE IR 5D HIE
ﬁ#éﬁﬁ%%ﬂf%éﬁm\f/ﬂ~il%m“a %Lf?%#éfﬁﬂjiitﬁj
INTW2RY, ZESEIF, TACOREZRBGHITONTHE DT TIER, 853 DH
ECTIIRFEZEROSICE ST MRBN R, flx X SBT i¥E~07 7 X IZET 58
R IR X 5 @ 2R 2 E PR LTS, 2o Z &k, EEHICEBWNT, &
MEFEESEDWOTH TACZERVIEL, $IfRL., &L, NIHE D THZ LN TED
ZEERBEWLTWA, fHlxIE., BIED CCSBT DIEMFHAD FTIX, A v A—3hdsS&IC
B9 24ER 2 FTA L CWD DT TIERWO T, IRICEESNEBIE &2 BE L XU iﬁﬁa/\
Lo, IFEBEoOREENEIE S EE LTI SNZEEL Y 0o 725

H, ZESIVLENICKT HHEEZ T HEREAT H I EIZITR DR,

17.  The allocation by the Commission of the TAC creates a relationship by which it could
be argued a member enjoys a legitimate right to access the high seas SBT fishery but is under
a corresponding duty to ensure that its nationals refrain from catching more SBT than the
amount permitted by the Commission through its allocation of the TAC. The right a member
enjoys in its allocation is therefore a right to access the SBT fishery only in respect of its own
nationals and to the extent permitted by the Commission. The allocation itself is a limit on a
member’s right to access the fishery as opposed to an entitlement in a resource.

TERITLE D TAC OELIE. A /=03 AM SBT IfEICT 7 & AT 5 5B 2 HEF]
T5H5ZLE. ENHOEERN TAC OERIE &4 U CEESIC otofifFTéhti}&%u
At’ﬁﬂ%ﬁﬁﬁé®%mﬁﬁé*&%%%f%%%lﬂmf6%®f%ék®%
BtRd %, Zof=d, EHAIBD EIZ OV T A L/ 3—R féﬁﬂi\ﬁlﬁ®#ﬁ\ﬂo
BRI L DT OFMANTOI SBTIEICT 7 B AT AR VWD Z L5, EHRIE
DEEOLOX, BIICET RN THHDE LTHREIZT 7 EATH AL —0DHE
FlzHIRT2HDTHD,

18. It is concluded that a member does not, in the present CCSBT legal context, have the
capacity to unilaterally sub-divide and transfer its allocation to another member or non-
member. With respect to determination of appropriate management of the resource there is a
prima facie assumption that it is the Commission, not individual members, which is best placed
to determine whether quota transfer is an appropriate measure in accordance with the function
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specifically recognised in article 8(2) and pursuant to article 8(3). In addition, a quota transfer
system would need to establish conditions on transfer to ensure its consistency with
international law. As noted below in paragraph 21, a collective decision of the Commission
would be required to determine such conditions.

fhEm e LT, BIED CCSBT OIEMSIIRICHE W TIX., A S— 3 HEOE &4 — Il
DA A=A TIEMBEN R U THFIROERET DHERE A LV, BEIROGE Y 7B OR
ENCBI L TiE, DT, RIEMRREEN K 8 4 2 THEMMICEE# I, »oH 85K 312
DY 2B ST D08 ) EYET 2R BOEERIFEZER S TH - TREBID X
—TIERWE DRMEDENITWD, S HIT, BEREERE X, ERECAET L XM
RTD_XLBIEICET OISR EZTED DML END D, Tt/ N\T7 77721 ThkRHLEED, £
I LTIEEHZRET H120I2F, ZESOEMNRENLE LD,

UNCLOS [ELEMEEESA (UNCLOS)

19. Two key principles of international law, as set out in UNCLOS, support the conclusion
that members of CCSBT may not in the current legal context, unilaterally subdivide and transfer
their national allocations to other members and non-members: flag state responsibilities; and
the duty to cooperate.

UNCLOS (2L 0 E® b -EHBEIEICE T 2 — o0 EEARJFANL, BEDERSIRIZE W T
CCSBT * »A—lIxthZhoEpE D&, HEE L TOBELELTHHESE Z — TR HE
LA A SR —=3OIFEMRAENC ZNEBET 5 2 LT TE RV & DOffamz R LT\ 5,

20. Article 116 of UNCLOS provides that all states have a right for their nationals to engage
in fishing on the high seas, subject to: their treaty obligations; the rights and duties and interests
of coastal states; and the provisions of Section 2 of Part VII of UNCLOS (conservation and
management of living resources of high seas). That right is granted to states in respect of their
nationals, and it is through their nationality that individuals and vessels access the resources
of the high seas. The concept of flag state responsibilities is essential to the operation of
international law regulating the high seas. The establishment of a direct compliance
relationship between the Commission and the flag state of those fishing against the TAC is
essential to the proper management of resources under the jurisdiction of an organisation of
states. Unilateral transfer beyond ones own nationals, in the absence of a compliance
relationship between the Commission and the flag state would be inconsistent with members’
obligation to respect flag state responsibilities.

UNCLOS #5116 1%, T~ ToOEIT. BEOSEK LOEE. hEEOMER]. 285 &K ORI,
B OVUNCLOS %5 5 #1252 £ 7 v a v (AOEWERORAT L OVEH) OBLEICED Z &
AL LT, BERPAMBICEWTHEICERET 2N EZ AT 5L RELTWD, ZOMH
FHNIEERIZDEICH L THAI SN TWDEHDTHY | AEOEIRIZT 7 8 AT HEA
KOO EFEICEKILT 2 2 L L7 b, EOBELICH 1D a7 ME, AMICBT 58
HNZ 2 2 EBEDEICB W TREAR R THDH, ZERE TAC I LIMELLT O K
5 & ORI OEHERZETICET HBMRAHMET 2 2 &%, EEREREOERE N TEIRZEYIC
BHTL-DICAARZREOTHD, ZEREHEOMOMT EORREMELET L2 L7 <,
HIE R TICEET D Z 21T, BEEOBEOBAIZB N TA L N—DHFBFIZAEL
BRNHDEEZBND,

21. Pursuant to article 118 of UNCLOS, states are required to cooperate with each other in
the conservation and management of living resources in the areas of the high seas, and to
establish subregional or regional fisheries organisations to take measures to conserve the
living resources concerned. In addition, article 64 of UNCLOS obliges coastal and fishing
states to cooperate, directly or through a sub-regional or regional organisation, in respect of
highly migratory species. An essential element of the duty to cooperate with the Commission
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is the need to adhere to the Commission’s conservation measures, including its decision on
the allocation of the total allowable catch. In the absence of an allocation decision by which
the Commission permits quota transfer, unilateral sub-division and transfer of an allocation to
another member or non-member would be inconsistent with the UNCLOS duty to cooperate
because, as noted in paragraph 13 above, a collective decision of the Commission would be
required to determine the necessary conditions of transfer.

UNCLOS # 118 ZRICfEVy, A ENEAMHRIC I 1T 5 AW E IR OURAE K O FIZ DWW THHELIS
WL, ROBEET 5 EMERDORFOT-OICHE L SN HFEEE & 572D O/ Nusn) i
HUBHY 72 1 SRR 2 S DT DI 1T 5 %8B 2 A L T %, & 512 UNCLOS 7 64 ki,
IBEE R OVRERICH U, S E R ATE IS LT, BRI X3/ Hilsry ST Hisry 22 B Y
FEUCHNITHrEBZHRLTCND, ZES~OWMNHBEB I 1D EERERIT, ZEARIC
L DRAFICEET 2R E (RIEE R REROEICET HREE GTr) ZHEFICEITT HLEEME
Thb, ZESNBEROBELT AT 25 &0 HBIEL D EDOREEITORWIRY . EHIA
Gy EEE — RN EI LMD A 2N — 3 AT MEEICEET 5 2 L. UNCLOS (ZH:-5<
WhFHIIKT DD, LR NT 777 13 \Zd L2t 0, BBl L TnEL
5 RMFOWREICIE, ZERICLHEFPREDLELEND TH D,

Conclusion: Part | &R - 55—

22. The Commission has not transferred sufficient management and disposal rights to its
members and has not set up the necessary conditions under which quota transfer could
operate. In the absence of an indication otherwise, the presumption is that the Commission
retains the capacity to manage the TAC, part of which is the management of national
allocations, in the collective interest of the Commission members. In an environment in which
members have agreed to abide by decisions of the Commission, and have agreed to the
application of the factors listed in article 8(4) it would be inconsistent with the management
capacity vested in the Commission, through article 8(3) and the UNCLOS duty to cooperate,
for a member to unilaterally sub-divide and transfer its allocation. Further, in the absence of
conditions designed to ensure continued adherence to the allocation principles, application of
competing obligations and enforcement of the Commission’s conservation and management
measures, any such unilateral transfer would be inconsistent with members’ competing legal
obligations.

ZERIFT, AUNAN—ITRH L TEHELOFIAICET 2M#RZ HoIcZmE L TR, £
M2 E T 2 7o OB R M 2 Bl LTV, ] & 2D BER R B IRWR D |
ZERIE, ZEASA U A—OEMANRBELFETH L EE S BOER AL ET TAC 2EHT
HHERERFL TV A LD EHESND, AVNAN—DRNEEROWREIIMND ZEIZHEELTE
D OFKIHE 8 R AIHRL SN FHEHOGENIZAE L T HERICIE VTR, A =i
5% —Jiy R EREL Y RO SE R OBAIT, 05 8 & 310 L > TEARICH G S FH
([ZBH D HERE X N UNCLOS IZ X 2 i IWHFICT 2 b D LB BHiLD,

23. Until such time as the Commission agrees on the conditions under which quota transfer
would be permitted, any unilateral sub division and transfer of a national allocation would be
contrary to members’ obligation to abide by decisions of the Commission, particularly its
conservation and management measures. As outlined in Part Il of this opinion, it is suggested
that there is no legal reason to prevent the Commission establishing a quota transfer system,
specifying the conditions under which the system would operate.

ZEENBEREG| 2T 500K OVWTAET D £ Tld, Wi s —J5ry7eEj]
B BEDONFI R OBEES, ZESOIE, FICEBESORAFEHEEICET 2IEICIED A
VN—DBRBIERTHZ LD, KEREOFE _MIHE LB, ZESPHIED
BN & 72 2 R 2 R E S 5T CIREFERERIE 23RN d 5 2 & 2 15T 2 B RILIE 70
NI EDPREBIN TN D,
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It is important at this point, for the sake of clarity, to differentiate two issues from the

question of quota transfer which were raised in the opinion prepared by William Edeson: the
status of costal state members and the existence of domestic quota trading amongst a
member’s own nationals.

BIRF Tl BEZIEICT D720, V4 U T b =7 0 Y VRMER LT EREFIZB N T

PRl ST REICBT 25 A b “OOFELZXH|T L 2 LIFHEETH D, TRbL,
BEETHD A N—DHILE | A 3= HIEROMOENEERTG OFETH D,

(i) Coastal state members: Pursuant to the Convention’s article 3, the Commission has
competence over SBT whether it is within a member's EEZ or in the high seas. lIts
competence is, however, subject to the Convention’s preamble in which it notes the
sovereign rights of coastal states through whose EEZs SBT migrate. In contrast to non-
coastal state members, a coastal state has management rights reinforced by Part V of
UNCLOS, article 8 of UNFSA and the Preamble and the Convention text itself. The
greater rights a coastal state member enjoys are however only in respect of access to its
EEZ and its management, consistent with international law. A coastal state member of
CCSBT does not, in the current legal context, have the capacity to subdivide and transfer
its SBT allocation to another member or non-member simply because it is a coastal state.
To do so would undermine the Commission’s capacity to determine and manage
allocations under the Convention’s article 8(3).

IEETH D A S — 1 FRH 3 RICESE, ZARIE, A —0 EEZ NIAWET
HOMCHED LT, SBT ZFICONTHEMEZA L TWD, LHLRNDL, KO
TITHNT, EESOEEENET SBT AT D EEZ 2B+ 2 INFE O THEICREET 5 2
EBGIEE SN TS, IFEREEEEV, IBEEIX. UNCLOS % 5 . UNFSA % 8
& KOSFKORIIEOARIZ LY BREEORH 2R SN TWD, LLARR6,
[EBREICIE D S IR EEN 2 DReMER L 13, EEZ ~D7 7 B A LK UE OE B
DHTIH %, CCSBT AL N"—Th LHipFEEIL, BAEDERSURTIE, BHHIiChFET
b5 & A RAUT B EOEBIR 5y &4 E Ui A 3= SOIIEN R ENC B #ET 2 HEse
ZALTWRY, ZHE1TH 2 i K% 8 & 3 O TICEME M EEZREL, KO
CHEEHTLREROMREZRRT LI L&D,

A coastal state member may provide for foreign vessel access to its EEZ, for example,
to give effect to its obligation pursuant to article 62(2) of UNCLOS (that where it does not
have the capacity to harvest the entire allowable catch it shall give other States access
to any surplus allowable catch). Foreign vessel access would not amount to a transfer of
an allocation to another member because the other member would be fishing either
against its own quota or against the coastal state’s quota but would not itself enjoy any
additional quota.

RFEETHD A 3—1F, UNCLOS 56252 (F72bb, HENMEREEEDTXT
i ET DR A L2 WIGEITIR, 1B RTRE & O RT5 OifE 2 MO EIZRD D)
IZESE, PIZIZTAEORGE EiiT 572 OICHERRICHE EEZ ~O7 7 B X ZFFA]
THZENTE D, HEMICE D7 7 B3, #hED B E ORI FEE O g
PraFIH LU CHREZ1T 5 25, (O OBINB RN Z %4 5 D1 TIERWoO T,
[ERIBL D B DM A o N—~ DR LITAR SR,

(i) Domestic guota transfer: A member may divide and assign its allocation amongst its
own nationals, provided it retains authority over the allocation in its entirety. A member
cannot unilaterally transfer part of its allocation to another state through its domestic
guota trading system because the right to fish in the high seas, as provided in article 116
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of UNCLOS, is a right vested in states in respect of their own nationals. That right is in
turn devolved by each state to its vessels and individuals by virtue of their nationality.*

ENFEERERS] : A 2 3x—1%, [FED B EERIE S IS0 2 i) 72 HETR & R FF 3
HZ EaRFMm, BEOEMNE Sy EEBEROMTHFL, KOOIV Y TLHZ LNT
X5, A —X, BEOOENEELTSHEOWE U o EIC B EoERIE 5y &0
—HE—HICRET D 2 LIFTE e, A5 UNCLOS % 116 SRICIKILT 54
WCHEZITHOMHEMIZ, BERICETZATH2EICEZONTHRENGTHD, £
OHEFNX, FEICEY, ZOEFBELZHETLMMMEMENCEZEIND,

The basis upon which a party may permit quota trading internally is a matter for each
member to determine in accordance with its own legislation, provided that it retains
authority over the allocation such that it can comply with any revision of the TAC or any
other conservation and management decision of the Commission at any time. In his
opinion Edeson states that ‘in the EEZ, [therefore] a coastal state could, consistently with
the sovereign rights that are provided for in Part V (the EEZ), grant to individuals or
vessels rights to fish that are similar to a tradable property right’.> As noted above, the
right would however be subject to a member’s continued responsibility to ensure that its
obligations with respect to the conservation and management of the SBT fishery were
respected in any such arrangement.

FARIEDNENICB T 2 RS Z23F ] TE 5D, TAC OE T X IRfx DEERIC
L5 ZDMORGFERIZEAT HWRELEFTHI N TEL LS, HBIE Sy &EICEET
DAEMRZ ENREFT D 2 & 250, HAVANA—DREEOESIE> TIRETE HFH
HTHHLEW) ZEREMER-> TS, FFEAETE, =TV RIT T [Z
D7=H] EEZ NIZBWTIE, WREEIL, & 58 (BEhaORE KR (ITHE S =ik
MELZ X 0 HUS| PTRE R A PERE & [RIARDMEE 2 LA C, EZAT OMERZFFr 325 Z &0
TEX 5] LR TWD, LLAERS, ElRo B0, HAEIE, Wb Bkl
BWTH SBT EDRIFE OVERICET 2 A NN—DOREEMIRT D E VD AL —
DRI R FTHEISIH LT D TH 5,

1. Quota transfer: a decision for the Commission ¥E#BE : ZELSDORE

24. New Zealand is of the opinion that a member cannot unilaterally sub-divide and transfer
its allocation to another member or non-member, but there is nothing in the CCSBT that would
preclude the Commission from taking a decision to establish a quota transfer system between
its members. New Zealand reserves its position as to the need for the Commission to permit
guota transfer, but notes that if the Commission does take such a decision that a quota transfer
system would have to be in compliance with the Commission’s obligations under article 8,
members’ competing obligations under the Convention, UNCLOS, and where applicable,
UNFSA.

Za—V—F  ROERTIE, AU A_A—T— I HEOERE Y B2 5E Lo A o R—
AT IRIFEIBEICEET D Z LIX TE RV, CCSBT I2BW T, ZEEN A /3 —[H]
\ZB T DI ENE R R E 2 RN T DIREEITH T e 2T D DI b 72, =a2—Y—7

4 Consistent with Article 116 of UNCLOS and Articles 5 and 15 of the Convention, each member is obliged to ensure
that its own nationals comply with the terms of the Convention and decisions of the Commission, including the TAC.
If a member unilaterally transferred its allocation or part of its allocation it would preclude the establishment of a
compliance relationship in respect of the allocation transferred. UNCLOS % 116 55K OSSHIE 5 S ROV 15 &
LD, BEAUAN—ZHERPFNORERNEBZORIE (TAC 5Tr) T 52 L aMrkT 585 4A
STWD, AU N=PN—HFCEHBIE 5 B0 I —Ma2BiE L ga ., Eillls &oBiIc T 28T E%k
NS D Z LITARFREE RDTEA D,

5W. Edeson (2004); 13.
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NiX. ZESVRERBE T T T O MLENEICET OB 2T 508, ZEARNIOX
oﬁ&m%ﬁﬁ%é\@%ﬁﬁ%ﬁfi*ﬂ%Bx’ﬁd<§E%®§%\mmum&@ﬁ
AT XK 5T UNFSA IS AU A= DB ET 5 BFIWE -T2 b D LT OMERSHDH T &
R L2V,

25. Although he does not state it explicitly, Edeson seems to come to the same conclusion
that a member cannot individually divide and trade its allocation but that a group of states, i.e.
the Commission, collectively can. This interpretation seems to be confirmed by Edeson when
he sets out the characteristics of a quota trading scheme as a decision of the Extended
Commission rather than of individual members.®

=7 4 VR, FARECITERXTH RN 0D, TA L R—23 4| %M%MODIEUEE’\ =
ZoEINR OG22 LETE RV, HoEH (FrbbEER) MMERINIC 1T 9
CEFHETHD] EWIOFUMMICEL TS L) THD, Z ORI, i74//&#
TG I E DR L LT A DA U AN—TIIR<SIERZESDREICL Db DL LT
HZEMBHALNTHDLEEZOLND,

0] How would the Commission establish a quota transfer system? ZFE52/2FD L 51Z
VTR G [/ E & TS 0> 2
26. It is suggested that the Commission has authority to consider a decision whether quota

transfer is a permissible measure for the conservation, management and optimum utilisation
of SBT under:
ZERIT, WEROBER, LLTOBEICRS LT SBT OfRfF, FHK O #EA AL
ﬁﬁéhé%%f‘%é#k O MW DMERAA LTV D
(i) Article 8(3)(a) as part of its capacity to decide upon the TAC and its allocation among
the Parties, or on the basis of a report and recommendation of the Scientific
Committee, subject to article 8(6);
TAC K OFFIER TOEAIZ DWW TIRIET HHERDO—E8 & LT (5 8 54 3 (a) .
XITE 8 5 6 IS K B R AR O M OENEIZE SN T,
(ii) Article 8(3)(b) on the basis that it is a necessary ‘additional measure’.
#5843 (b) DMEERBEAD HBMZARIERE] 1ICHESWT,

27. Any decision under article 8(3) would not only have to take into account the factors
listed in article 8(4) but would also have to be based on or at least take full account of any
report and recommendations of the Scientific Committee (article 8(6)) and would be binding
on the members of the Commission (article 7).’

FBRIICADS WM RDLIIRESL, H8RAITHITONEFHLZET H21F TR, B
ZESOWMEROBEICE ST, IA R EHFHRIIBELRTNETR6T (55 8% 6) |
FLZOWEIFEERA U NAN—ZENICRR T2 &0 (BT15)

(ii) What limits would be placed on a quota transfer system? M EEZ#H/EIZRIT 5~
& HFI L ] > 2

28. If the Commission did choose to establish a quota transfer system pursuant to article
8(3), it would have to balance its, and its members’, competing obligations through the
imposition of conditions on transfer. Itis beyond the scope of this opinion to analyse the extent
of these competing obligations but the following are noted:

6 W. Edeson (2004); 19.
7 The decision-making capacity of the Commission under Article 8(3)(a) is limited to (i) allocation among Parties; or
(i) the basis of a report and recommendation of the Scientific Committee. If the Commission permits a quota transfer
system under this provision it is suggested this would be limited to transfer between parties.” 5% 8 4 3 (@) ©
WCEBRMTO 2N TE2BARER, ) MNEMOENR &, Xix (i) BHHRES0OREREE
%’x HD, WRESNTND, %E’%)Hﬁ;ﬁ@? TS R %IJI“% WO DA, RFKIER TOBEITR
ﬁéhé?%%?;&#ﬁ%éﬂf“
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ZEEDE 8 5k 3 \THD SRS RN L 2 LT DR 21T o 1. BRRIZH DD 51

it BNy e N %E%&U%E%%/A—®ME¢5a &®A7/X%kézgﬂ%
Do ZINOHAT /B ORMME T 2 2 L IIAERFOEE TlIRWwa, LT afEHRi L
71:_.11\0

CCSBT
In setting the TAC and deciding upon its allocation, the Commission is obliged to
consider the factors listed in article 8(4), inter alia: relevant scientific evidence; the need
for orderly and sustainable development of the SBT fisheries; the contribution of each
party to conservation and enhancement of scientific research on SBT; and any other
factors which the Commission deems appropriate. The dynamic nature of these
considerations is such that allocations are not static and will necessarily be subject to
adjustment in accordance with the factors listed in article 8. Any decision on a quota
transfer system would have to accommodate these factors.
TAC OFREKOCZEDOERIR S EOREICE T, ZESIT, B 85 4 BT LA
T, BARAIIERE T D BRI G, e FE S AIRZEDRRT & 5 Frfse i 78 i
DLENE, Ble e E S ADORAE, HIEL OB FRITRE IS 2 B f0E O T, &
BENEY RO LZOMDFEHEZZET L L5 EBHMToNTND, Zb DMK
ﬁ ZM DB, T B ERIEL S EIXEEN 2 b O TIER <, E5RHKE 8
FIIT ONTZFHIIW > THESNLIVLERDH DL EWVWI D TH D, RENEE
%Emﬁﬁéw#&é&ﬁ% ZHNOOFRHIIHIE LIZb DO TRIFIUX e B2,

UNCLOS

Although it does not explicitly address quota transfer, UNCLOS does effectively,
through a number of competing obligations, place limits on the extent to which quota
may be transferred between members. On this point, New Zealand notes Edeson’s
statement that ‘the view is taken here that there is nothing in the wording of article 64
or articles 116 to 119 of the 1982 Convention which precludes trading in quota, so long
as the objectives set out in those provisions are observed’.® Further, Edeson comments
that ‘if a group of states wishes to set up a treaty regime to manage particular highly
migratory species, then, as between themselves, they can do so. In doing so, if they
wish to set up a tradable quota system among themselves, then, provided it does not
lead to defeating, for example, the conservation or the optimum utilisation of the
species in question, it would be permissible’.

UNCLOS I, MM RICE L CTHREICHIE L7 b O TIERWD, ZHEOBEET D
BHEEZBELT, FFEL, A =M THIE| ATREZRIFEMNR ORI T 56l % 5 2
TV, ZORIZELT, =2a—Y—J v Rix, [ZZ2CToORMIE, 1982 4 [EHiEf
PRIESRAIDE 64 5 XL 116 005 119 5F TORETED LA B Z R DR Y |
WO ZHERT 2 XEFRAY LR NENI 2 ThD] LT 4V
KRORMBICHET D, S b 1?4yy&m\FE@$ﬂﬁ%ﬁ®%§Eﬁﬁ@@
EEHTLTEOOENKERZRLLE D & LGS, TOUHDEOMTED X DI
TAHZENARETH D, %@W\_h%@l#%l%®@ﬁﬂﬁﬁﬁf% RALT D
e EREHB, POTNNFZTMEORORAE T REM T 2T 2 b0 TRITN
. FNUIHFEINDLDOTHDH | Ll _XTW 5,

It is suggested, however, that a quota transfer system would have to do more than
simply ‘observe the objectives’ set out in UNCLOS, in that members would have to be
able to effectively implement their competing obligations in UNCLOS. Those of

8 W. Edeson (2004); 15.
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particular note are the obligation to ensure that any conservation measure is non-
discriminatory (article 119), does not undermine the conservation measures of the
Commission (article 118), takes into account the interests of coastal states through
whose EEZ SBT migrate (article 64) and is reinforced by a compliance relationship with
the Commission based on flag state responsibilities and enforcement (articles 116 and
119).

LU, AL 73—(X UNCLOS (L » TRl SN BB L2 RMICEmTE 5 X
NS LT HITT 7S, IR RETI L IX, UNCLOS (245 < 7 i TH
DT LLED LD TH D, FICERTRE T, VR D RAFRE b ZN e b
DOTIEHZRLS (BB 119 &) . ZEESORIHEELZEF T2 b0 TR (6 118 &) |
SBT 78 EEZ Z[Hliff 4 SR FEOFRE 2 ZE L (5 645%) | LOHEOEE KL OHH
VICEASLS EZBR L 0BT LOBRERILT 2 (6 116 &£20H 119 &) Z & 2k
TOERETHD,

UNFSA

Members party to UNFSA would be under an additional obligation to ensure that any
quota transfer system did not preclude any state with a real interest in the fishery from
participating in the Commission (article 8). Other obligations which would limit the
flexibility of a quota transfer system are those relating to: flag state responsibilities;
coastal state rights; compliance and enforcement responsibilities; and obligations to
non-members and new members. An analysis of these competing obligations is beyond
the scope of this opinion but should be addressed comprehensively if the Commission
decides to establish a quota transfer system.

UNFSA OFffIETH D A 3 —1E, Wi HIREREERIE G | BEEICBFEZORFE
ERETLOEEZBEDA U ANA=DLBRAT LD LR LRVEOHRT DL 058
MR ETH 2> TS (B85 o IMIEMREERIE O 2 HIIR Y2 € D2z
Be LTk, MEOEME, wREOHER], 57 KO ICET 281 E. KU
FELEOCHHEMEEICHT 2R E L Vo2 bDORH D, 29 LA T DR BITH
D T IEAE REOHIE TIERWs, ZESNRENBEN K 2RI OIREL
172 GBI AEN IS 2T O & TH D,

29. It is noteworthy that the two organisations which have provided for quota transfer,
ICCAT and NAFO, require the consent of the respective commission and both provide very
limited circumstances in which a member can trade part of its quota. In his opinion, Edeson
records that ICCAT addressed the issue in its decision on the Criteria for the Allocation of
Fishing Possibilities in which it stipulated, “No qualifying participant shall trade or sell its quota
allocation or a part thereof”, although quota transfer has occurred in the past with the consent
of the ICCAT Commission. NAFO permits a quota transfer once it has been approved by a
majority mail vote from all Contracting Parties.®

IEMETELTT > TV D ICCAT & NAFO O _HERIT & HICEBRIC X KR A RDTEY |
FA A= HE OB O—E 2 G| T & 2 D13 TIRIER ZRDUTIR 5TV D AR
FERICMET D, =7 ¢ Y U KORMTIE, ICCAT TILBREIZEZELSOAE Z 2T TlfE
BN EERIATbL TV a2, AEESIT HEERERE A S RWEIL. £ ORENORL
BEO—HEZIG ITRA L TR b & LeRERTREE DO/ IC N D7 T4 T U T

9 W. Edeson (2004); 19. Reprinted response from ICCAT and NAFO secretariats: NAFO also provides for chartering
arrangements (Article 14). ICCAT addressed the issue in its decision on the Criteria for the Allocation of Fishing
Possibilities. In that decision the Commission stipulated that “No qualifying participant shall trade or sell its quota
allocation or a part thereof’. ICCAT &' NAFO H# /05 ORIZ O : 72 NAFO (TAMICET 2Bk %
HE L TWD, ICCAT 1%, HIERREADFINZ [T S 2 Z 4 7 VT HPEIC VT Z OB R LTV
%o ZOWEILENTC, BEST |#HIEREKEH I 200 EL, & DEEFROR 578 D3R5 XIZFEH L T
IZR5620] EEDTND,
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B3 2 RZEBZOWREIC L MEIZHIS LTS, NAFO 1, mEIC—E, 2fMEN b0
A —VRERIC X 5 ARzl U CIREM B EZ 7Tl L TV 5,

(i) What rights would a member enjoy in its allocation? X > ~N—3/& 5 53 @ lZ 50 > T
PR TE DR 1L 2
30. As noted above, in establishing a quota transfer system the Commission would have
to impose conditions to ensure that allocation transfers were consistent with international law,
including the conservation and management decisions of the Commission. The nature of the
rights a member would enjoy in its national allocation would be determined by the extent of the
conditions imposed by the Commission. For example, if the Commission permits quota
transfer only between members, then the nature of the right a member enjoys in its allocation,
specifically the transferability of the right, would be accordingly limited. In the same way, if the
Commission limited quota transfer to a particular timeframe then the durability of the right a
member enjoys in its allocation would be accordingly limited. This paper does not canvas what
the conditions of transfer would be, and therefore the nature and strength of the right the
Commission would transfer to members. It is suggested that further thought needs to be given
specifically to the need for a quota transfer system before resources are spent determining the
conditions of any such system and the consequent nature of the rights a member would enjoy
in its allocation.
FiRko LY | WEREERE 2T HICH 0 ZARIT, EHEL D &OBEN ERRE
(ZERICLHRFEHREEZGT) ICEBLIELDOTHL Z L 2R T DO DOFMTE]
THENDH D, EIE 2 EICE L TA A= TETE 2R OMEIX, ZESIZL > TR
SNOFRMOBEIZ L > TRESND, BIZITEESVRREROBEL A L/ N—/] TOHRFF
AT 571X A= ZDOERIE S &ICE U TATHE T 2R OME ., BARRIZITHEF] D
REEMETZO X S ITHIRSND Z & D, BRI, ZESDBENRBEE L RE ORI T
Fhid DX IICRET D HIE, A =R ZOERIE BB L TITHET 2 MR D 7k it
ITZEDEHICREZIND, ALETIIBEICD DD EMIMrZH N b0 TiERl, B
KRINDRA N —IIEET DHEROMEE M CHREZ RS DO TH D, T 95 LIHlEDREDFR:
I Y =R a0 RO RN DL BME L | AU THA =8 ER]
Bl &ICB LTI 2 HERIOMEEIZ DWW T I LR DFT&1T 9 2 L 2 ET 5,

Conclusion _F &9

31. Under the current CCSBT legal framework, a member does not have the capacity to
unilaterally sub-divide and transfer its allocation to another member or non-member. The ability
to sub-divide and transfer an allocation requires that the allocation-holder has the legal
capacity to unilaterally manage, dispose and transfer the allocation. It is evident within the
context of the CCSBT that a member does not have the capacity to sub-divide and transfer its
allocation to a member or non-member because the Commission has not, in any of its
allocation decisions, devolved to its members the legal capacity provided in article 8(3) to sub-
divide and transfer allocations.

BAED CCSBT DIEMIFHAAD FTIX, A v 3—3HEOEBIE Y B E — TN yE Lo
A UN—=IFEINEEICEET MR Z A LTy, ERIE D &2 0 LEET HHERIC
. EREL S mORAE D —HICERNE D EEAE L, L0 L KOBET DIENEND A
THZENNETH D, CCSBT OIARICEWTIE, ZESICK D EBIE S EOREIZH
T, ZESEFENR S &2 DB R OBET 5720 DOFKIF 8 5 3 DHLEIZIED IERHEIR %
AUNR=ZAIBBE L TWRWD T, A N—NHEOEBEL S &5 55 Lo 2 > 3—X
THENMRENCREET DHEREA L TRV DITHLNTH D,

32. The Commission retains the legal capacity to manage, dispose and transfer the total
allowable catch. Whether to permit a quota transfer system between members is a matter for
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the Commission to decide pursuant to the Convention’s article 8(3). If the Commission does
decide to establish a quota transfer system, it would need to impose conditions on transfer to
ensure the system is consistent with members’ competing obligations under the CCSBT
Convention, UNCLOS and, where applicable, UNFSA.

FEAIT, MIAETTRERZEH L, 0% LEOBET D EEREZRFFL T, A R—
W COWMBREERE AT 2082 0%, ZESPFNE 8 5L IS THnD
REETHI>NDEIPOMETH D, ZESVRERBEREOR L EZRET HHA.
CCSBT 5. UNCLOS K U%4 3 5334 1% UNFSA IS X XA U R—E - TV D EHEIC
WBolebD LD L OMMAT 2720, BiElcBT 25602 LERD D,
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QUOTA TRADING - DISCUSSION PAPER
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INTRODUCTION i

At CCSBT10 the Extended Commission agreed that the Secretariat would
prepare a comprehensive review of quota trading and arrange for
independent legal advice on the matter.

CCSBT 10 28\ T, EREERIT, FH R IEENIE IR 2 UFhry 72
LE2—ZET 5 & & bIT, R T M RENBIE 2Kk 5 2 &

WEE LT,

Independent legal advice was arranged and has been circulated to
members. The broad thrust of that advice was that the Extended
Commission could introduce a quota trading system if it so decided by
resolution.

ML ERIBN S &R, ZORERIZBEIC A VA= ICRIE STV 5, BhE
ZRESFLEDDE, ERZERDIRGEL L TRET S Z & THRERIG| %2
BANT DI LITARE. & DOfEmTh o7,

This paper discusses the issue of quota trading from an operational
perspective in the light of that legal advice. If the legal advice submitted
by members provides a contrary view, the matters covered in this
discussion paper may lose relevance.

ALFETIE, ENBFICRL LT, @M EOBLED BN T30 5 [
BIZOWTHRFTT 5, A= bR SNTERNEN N EMHKT 55
ECHSTHEIE, AXLETHINR—LIEARITZOZYMELRS Z & LR
D

HISTORY ¥

Among regional fisheries bodies there are few examples of quota trading
systems.

M3 REZ 30 1T 2 ISR I I EE D13 2 < 1372w,

ICCAT has a system of negotiated trading between members, which must
be sanctioned by the Commission. This occurs even though ICCAT has
decided formally that quota trading is not permitted There is no real
structure to the arrangements.
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FREET S, ZOBEIL, ICCAT IXifENDOEE| 27 LN & 2R
ICIRELTCWDHFHTITONTWD LD TH D, TOFIRDITHND FERE LD
w SR YO AN

NAFO has a quota trading system between contracting parties, which has
evolved rather than by a specific decision of the Organisation. Quota
trades must be approved by a majority of the contracting parties.
Chartering arrangements are comprehended by the system NAFO has
developed for quota trading.
NAFO A [E [ COMERIGIHIE 2 A L TWDH A, ZIUTEMARR 2B
R w6¢_$%&bfﬁbMTwée@f%é P 513 512
\Wﬂl@ﬁ$ﬁ L KRG L MENR D DH, NAFO D3 E S [ 1ZB8
LT AL LTl IR ICE T 2 Bk O balm ST g

Individual tradeable quota systems (ITQ) are operated by many countries
for fishing in their EEZs. Some members of the Extended Commission
(Australia and New Zealand) have given such arrangements particular
prominence in their fishery administrations. The southern bluefin tuna
fishery in Australia is managed using an I'TQ system.

WaIrrae 2 ERIEEH L ITQ) 1%, £ < DED EEZ W TOifZEICH W\ T
HMEanTnd, IERZEEZDOA L N=D—H (A=A TV T K R=2—V
— 7 ) IE. ENENDOEOKREDRZEIIKT T HRETFTOFTZ S L
WirROZFHLTND, A=A T U TICBTDHRBES AT, ITQ
FIEICLVEHRIN TS EZATHD,

There has been some trading among CCSBT members in the past. For a
number of years in the late 1980s and early 1990s Australia and Japan
entered into a bilateral arrangement for Japan to fish with Australia’s
quota in the Australian EEZ. New Zealand has approved chartering
arrangements where some of New Zealand’s quota has been fished by
charter vessels

w5, CCSBT A /=R TH WL LDIEN OIS I M T2 L dD
%, 1980 1% - L O 1990 FARMBHADOEFM I WNT, —A KT VT &
AR EHEBEZRE L., BARAS—ZX NZ U7 EEZRIZBWTA— A K
ZUT DRBEHRZL V(L =2a—V =T FE, 22—V = FD
Rz D TR 2N 21T ) 2 & TE 5, HRICET 2Bk O %
AL TW5H,



GENERAL CONSIDERATIONS —Hy72%& %2

Coverage & F &

In creating a quota trading system for the CCSBT it would be necessary to
determine the range of participants. Potential participants might be
classified into four categories.
CCSBT (28T 2 IfEMEILS I 2 AR T~ D2 7= - TE, BINE O %
RETLHZLEND L, BIFEL LTUL, LLTFTOWMSOHT I Y =088 245
D
Members A /3 —
formal cooperating non-members AZRD 1 JIHIIENN E
non-members who are range states for the fishery #732AHESAH
e 2 IR E
other non-members % Ot D IENNE[E

The independent legal advice obtained by the Secretariat would suggest
that any quota trading system should be confined to members and formal
cooperating non-members at most. Restriction of participation to this
group would give a framework for maintaining the conservation and
management objectives of the CCSBT and would allow a compliance
process to be maintained. Members would be bound to whatever
arrangements the Extended Commission agreed to. Cooperating non-
members would have given formal undertakings to implement the
conservation and management measures of the Extended Commission and
their status is renewable annually.

F RN ZER B S I L AUE, W DB REOTRERES I, A
P R= R OBRAROBHIFENEEICRES LD ~NE L ShTnh, ZD7n
— M ZEHIRET 5 Z 12k D, CCSBT IZBT A RAFEHBEEOEEHD
Te O DV A e MaFF 32 LRI, WP 7 n e XA 2R 5280 TED D
DEZEZBND, AU N—F, MREZFEESDFRET 5T X TORIRDIZHIR
SN5, BARBENMEEL, IRZERIC L D RFEHE LI T 5 Z &
ZANITRR L TEBY, 20N ITEFERBEINTWD,

Participation could be restricted to members if the Extended Commission
considered that involvement should only be available to those countries,
which have made the full commitment of accession. Such an arrangement
could act as an incentive for cooperating non-members to accede. It would,
however, limit the utility of the system by limiting trading opportunities.
ERZEERD, ZEAR~OZIMZERICT Iy FLTWOIERERR O A
N—EHOLERIEIZBIMTEDL L OITTRE LB LR LIE, BZINE % A
YN=DIHITHIRT D52 E b AR TH D, Z 9 LBk, W /irEmi
FZEDBMA~DA T 4 T RVFDHIESS, LnLeRE, Hi5l
DR ZHIRT D2 LI2XY, HEOENZOLOEFIRT L LITbRY
5%,



Non-members who are range states have some rights in relation to the
fishery in their EEZs. South Africa is the principal country in this
category. The independent legal advice provided to the Secretariat
suggests that South Africa might be bound to the Extended Commaission’s
conservation and management measures because it has ratified the UN
Fish Stocks Agreement. However, one country’s circumstances should not
dictate a general rule for the operation of a fundamental system like quota
trading. Exclusion of this group might also encourage accession to provide
a potential pathway for the development of their fishery.

FrIe B E AR ENMET LIFMBEIZ, 2o EEZ NICEIT 2 ZEICRET
H—EOHFMERALTNWD, ZOHT I VY LEOEFIIET 7 U I T
b, FHER~OMSIH72ERE I I, 7 7 U DX EEAESZER
EEHHHEL TWDL DT, IERZESORFEHEICHR SN D /RN &
L2 EEERMLTVD, LLRRG, FEDEORI B IEERES D X
5 7 AR E OERICET A L — LA RETHRE TR, 20
N—T2brT D LI ENODEDEEDREIZORNLHEEZH bD
ELTBMEREd 2 mttEb & 2,

Inclusion in a quota trading system of other non-members outside the
categories of cooperating non-members who are range states would seem
totally inconsistent with the objectives of the Convention. It would
transfer management of the fishery outside the scope of the Convention.
HIRHE S ADRENET D ETH L0 IBIFMEE OB 7 TV 4 H 5 % DAt
DOEZFERTGIHIEICEZO 5 2 &1L, OB AE LY, £
O FHEPHOINT, ZDOIRFEEHEABET L IR OINHLTH D,

Ownership PFrEHE

The legal advice provided to the Secretariat draws a distinction between
EEZ fishing and fishing on the high seas in terms of the extent of the right
(often referred to as “ownership”), which could be granted. However, the
advice concludes that if the Extended Commission formally decided on a
quota trading system that effectively granted a tradable right of some
kind to members across the fishery, it would not be inconsistent with
international law.
FHHER~OERBFIZ U, Frar sV o MR o (X< TR &
ENDHD) ITHONT, EEZBE L AREL O TIAZXEI LT
Do LML G, RIFEICBWNTIE, AL /N—=DfED—ERICx LTI
AIRBZRAER & 7 RT3 2 iSRG I EEIZ DWW TR R B E SN ARICRET S
DTHIUE, THTEBEICEH L2200 LT R s/ b Libmt
FTW5,

The question for the Extended Commission would therefore seem to be the
level of quota, which would be held by members and cooperating non-
members and was available for trading. A range of possibilities comes to
mind:



IO, EREFEERICHTAEMIE, BENCRTHIERTEDLEDEL
TAUN= RO IRIFEMBE S RFF CTE HIEENRTEORED, L) b
Lﬁé EZFFLHPAE LTI TO XY b DR dH 5,
use existing national allocations of the TAC for members and
cooperating non-members.
A =R O RIEIMREC T 5, BEfFD TAC O ERIBLS &
WD

agree new national allocations, which reflect other allocative
principles agreed by the Commission

ZESPHIBEET DB TEEZ KM LT, iR by &6
FERE RPN

limit the scope for trading to a proportion of national allocations,
say, 50% of the national allocations of the TAC agreed by the
Extended Commaission

E Ry B9 2 I s | rREZRduA 2 IR 42 (B ITHERZFE S
NEE LTz TAC ERIE 5 ED 50%72 )

It might be noted that when sovereign governments have set up ITQs,
allocations of quota have mostly adopted some system that recognises the
level of past involvement in the fishery. Quite often this process has been
fraught because the allocation of quota to individuals inevitably involves
the political process and references to domestic courts. For the Extended
Commission, these difficulties would not be encountered if there was
agreement on the national allocations of the TAC and because the
Extended Commission’s trading system would be at the member level.
FHEAEAT HEIFN ITQ ZHA L TWDHLA, EHORL Y &V 9 1T41T
WEOYLBE~DOEGOKELTEAT LD LD, ﬁﬁ SOFIEE L
TRIRENTVWDHDLEEZTRWEAS, 2L DOGEE, HA~ORELE~
DELT VLR IRA ﬂﬁ%7ukalw@ﬁ#%A@%E%ELth
T, HEFICNER T m A TH oo, IEREFEERIZBWTIE, TAC OEHIE
DEICELTAELTEY ., FRIERZFESOIGIHIEEN A =D IR
&méﬂfwﬂ 2O LEEWERCER 5 2 21370,

As a consensus commission, using existing quotas would probably be the
easlest option for the Extended Commission to follow at the outset. If the
Extended Commission subsequently amended the national allocations, the
quota trading system would then use the new national allocations.

B OREREZTERT2LWS 2 TEESOa v P ARELANIR,
EREZEEESDBRINED AT > a v E LTRERDAES THAH, TRk %
REESNERE &2 SGT T 256 IRIERIG | B 3087 72 72 BBl 5y
AT & &R D,

Consideration would also have to be given to what would happen in the
event of a TAC and national allocations not being agreed by the Extended



Commission. A quota trading system managed under the auspices of the
Extended Commission and based on quotas set by the Extended
Commission would probably be rendered inoperable.

Fo. MMRFESN TAC KOEBI D EICEBE LR 2TEHEICE I RHD
Wmowfmﬁbfk<zgﬂkéo#ﬁéﬁé@%w%gb Woﬁﬁé
BRICE-oTHREIN DM EZN—R U CTEH S D EREG] X

i AREZRRBEIZME D ATREME DN & D,

The legal advice provided to the Secretariat indicated that in granting
tradable rights to members and cooperating non-members, a quota trading
system would need to ensure that the freedom for all States to fish on the
high seas was not infringed. This would be achieved by the system only
operating among members and cooperating non-members as there would
be no impact from the system on other nations’ rights. There would, of
course, be a need to cooperate with other states engaged in fishing in
setting conservation and management measures. This is foreseen in
article 64 and articles 116 to 119 of the 1982 UN Convention.

T RTHRT DEMB S I LU, A = RO AI093E M8 E Lz x5 B
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EODITHTY | I 2 TOMOE L OB NTILETH D, ZDZ
U, 1982 FFEEEFTEIESHAIDOH 64 55TV 116 - 119 FRICBWT TR
TV,

Timing RFHf

TACs, national allocations for members and catch limits for cooperating
non-members are set annually by the Extended Commission. Normally the
decision is taken around October of the year preceeding the year to which
the national allocations will apply. The bulk of the fishing in the fishery is
completed by August of the quota year. This means that any trading would
need to be finalised prior to the setting of the TAC and national allocations
or soon thereafter to be practical.

TAC. A /3—IZxd % ERIEL 53 & M OV 7 RO FEINEE BN ek 2 s s il iR
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Annual setting of a TAC and national allocations would also seem to
require a quota trading system that was annual as well. Quota trading,
which extended beyond one year, could allocate a right to trade in a quota
that did not exist.
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Trading Structure H5|DFRE

A number of options for a quota trading structure ranging from a simple
independent bilateral structure to more complicated systems involving
Commission decisions would seem feasible. However a prerequisite for all
structures would need to be an initial decision by the Extended
Commission on a TAC and national allocations. Otherwise, there would be
no tradeable commodity that had the imprimatur of the Commission and
was governable against the Extended Commaission’s conservation and
management objectives. Possible structures with increasing complexity
could include:

BIEMEIGG | DOIERIZIE, TN fix O “EHEN—AD b Db, ZER
DREZADEGTT D L VEMERHEET, 2L DOFTvarNEZXLBND, L
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ZTHHFELROW L TH D, WElEEL LTiE, HEEI DRI ~5 LT
DEIBRLONREZLND,

members with EEZs allow their quota to be fished by other
members or cooperating non-members in their EEZs

EEZ Z#H T2 A "—0, 20 EEZ 2B\, [FEORENEC X
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members negotiate bilaterally and advise the Commission
subsequently through the Secretariat of any agreements reached
AUN—ITHHETRE L, ZARITH LT, GRICELEZNEL
Rt BT 5,

quota trades be initially negotiated by members bilaterally and
then be discussed at the Extended Commission’s annual
meetings with proposed trades requiring the approval of the
Commission

A =3 CE M TR S 2B 2T 0 A8 1TV, BES
(X DEREGED 2D, BGHTET 2B OV THILREZE S OF
KRB THRRT 5,

members declare to the Commission an amount of quota they
wish to trade for formal approval by the Commission. Quota
trades would then be negotiated by the member keeping the
Commission informed through the Secretariat.
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It would be possible under the last option for the Commission to decide
that some of the quota to be traded should be set aside for conservation
purposes. This could be done on a case-by case basis or through a formula
with general application. For example, a member with 100 tonnes of quota
to trade might be restricted to setting aside the 100 tonnes from their
catch but only transferring 50 tonnes — the remaining 50 tonnes would be
preserved for conservation purposes.

KBDOAT v a TR, ZEESDIRAFH TG SN D ifEPE O — 8 2 25
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Pricing fli#&DEXE

Most national quota trading systems allow the market to set the price for
fishing quota based on economic rationalistion arguments. Setting prices
produces sub-optimal results from an economic perspective.
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Any involvement by the Commission in setting prices for quota trades
would be very difficult and almost impossible to manage effectively.
Commission involvement could not be recommended.
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Any payment for quota (if any) would seem to be best left with the two
members negotiating the trade where the appropriate price signals and
national interests would be considered.
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Differentiation Between Fisheries 2[R DX 5l

The Extended Commission might place restrictions on trading between
types of fishery for conservation and management reasons. The main issue
here would be quota trading leading to transfer of effort between the
surface fishery targeting juveniles and the longline fisheries targeting the
more mature fish.



PERZE =T, RAFEHEL O MG 572 5 MR CORG 2 HlR¥ 2
RN D D, T 2 TOTRMEIL, HERERGIORR, Il z iR 5
&I DRIGIRE L AL IRIES SR LT 513 A & ORIZIRES HE& 0B
TEGIEEZTAREENDHDL Z L Th D,

One option would be a general rule that when trading quota from the
mature fish component of the fishery to the juvenile fish component, the
trade would be in fish numbers not weight. For trades the other way, the
transfer would be in weight.
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Another option might be to use the notion of “adult equivalent” as a
switching rule for trades between the two types of fishery. The definition
of “adult equivalent” should be the subject of scientific advice based on the
relative impact on the fishery.
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A third option might be to place a simple absolute limit on the juvenile
fishery and allow trading only up to the point where that limit was not
exceeded.
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Conservation Measures REFEHE

The Extended Commission might consider the imposition of restrictions on
quota trading where the trade might lead to fishing contrary to its
management and conservation objectives.
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An example would be a ban on any quota trading that would lead to an
increase in fishing pressure in the spawning ground.
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Reporting 4

As the quota trading system would be operated under the auspices of the
Extended Commission a system of recording trades and reporting against



the traded quota would seem necessary. A minimum set of requirements
might be:
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any trade to be reported to the Secretariat, which would
maintain a register accessible by members
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the receiving member would be responsible for managing the
additional quota was not exceeded
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all of the established reporting requirements for fishing against
existing national allocations would apply to fishing against
additional quota
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Review LV E=2—

It would be desirable that any quota trading system and the trade within
it was reviewed each year at the Commission’s annual meeting. This
would give the Extended Commission the opportunity to consider the
impact of the system on the fishery in the context of setting the TAC and
the respective national allocations.
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EXAMPLES 4

Two examples of a quota trading systems consistent with the discussion in
this paper, are set out below. The examples are not recommendations but
have been included in the paper to illustrate what might be possible from
a relatively simple system to a more complicated arrangement.
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Example A ZEfl A

Example A represents a simple system emphasising bilateral management
processes. The features could be:

B AL, CEHEICEAER T AW T A I NAREIETH D, FE
BIILULTD LB,

System confined to members and formal cooperating non-
members
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Existing allocations maintained
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National allocations of the agreed TAC regarded as “owned” and
tradable by members
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No differentiation between EEZ and high seas fishing
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Members able to trade up to 50% of the national allocation of the
TAC agreed by the Extended Commission
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Traded quota not to be fished in the spawning ground
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Quota trades negotiated by members through bilateral
negotiation and advised to the Secretariat for promulgation to
other members
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Receiving member includes additional catch in standard reports
to Extended Commission
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Example B 4] B

Example B represents a more comprehensive system with greater
engagement by the Extended Commission in the operation of the trading
system. The features could be:
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System confined to members and formal cooperating non-
members
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Existing allocations maintained
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National allocations of the agreed TAC regarded as “owned” and

tradable by members.
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No differentiation between EEZ and high seas fishing
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All of a member’s national allocation is tradable
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Traded quota not to be fished in the spawning ground
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For quota traded where effort is shifted from longlining mature

fish to surface fishing of juvenile fish, an “adult equivalent”

reduction factor of 3 to be applied
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Commencement of discussions on quota trading advised to the

Secretariat
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Quota trades to be negotiated prior to the annual meeting and

submitted to the Extended Commission for approval at the

annual meeting.
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Receiving member includes additional catch in standard reports

to Extended Commission separately identifying details of the

catch of the additional quota
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Prepared by the Secretariat
BBRERE
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